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I . PROCEDURAL HISTORY

This c iv i l  admin is t rat ive penal ty  proceeding ar ises under
the  au tho r i r y  o f  Sec t i on  309  (g )  o f  t he  o f  t he  Federa l  Wa te r
Pol l -u t ion Contro l -  Act ,  comrnonly  referred t ,o  as t .he c tean water
Ac t  ( "CWA" ) ,  33  U .S .C .  S  1319 (q ) .  Th i s  p roceed ing  i s  gove rned  by
the Consol idated Rules of  Pract ice Govern i -ng the Ad.min is t rat ive
Assessment  of  Civ i l  Penal t ies and the Revocat ion/Terminat ion or
Suspens ion  o f  pe rm i t s  (  "Ru1es  o f  p rac t i ce , , )  ,  40  c .  F .  R .  pa r t  22  .

on  Apr i l  28 ,  2005 ,  t he  un i ted  S ta tes  Env i ronmen ta l
Protect ion Agrency (  "EpA" )  Region v  (  , 'compla inant  , ,  or  ' ,  the
Region")  f i led and served a Compla int  (subsequent ly  amended)  on
Roger  Barber  d/b/a Barber  Truck ingl /  ( , 'Respond.ent , ,  or  . 'Barber
T ruck ing " i . z  The  Reg ion  a l l eges  tha t  Responden t  ac ted  i n
v i o l a t i on  o f  Sec t i on  405  (e )  , o f  t he  CWA,  33  U .S .C .  S  j _345  (e )  ,
enL i t l ed  "Manner  o f  s ludge  D isposa l , , ,  and  the  imp lemen t inq
regu ra t i ons  se t  f o r t h  a t  40  c .F .R .  pa r t  503 ,  en t i t l ed  t he
"S tandards  fo r  t he  use  o r  D isposa l  o f  Sewagre  s ludge . , ,  The  Reg ion
c la ims  tha t  Responden t ,  t h rough  h i s  bus iness  ope ra t i ons ,
un ]awfu l l y  l and  d i sposed  domes t i c  sep tage  on  h i s  p rope r t y  i n  M t .
orab,  oh io,  and fa i led to  develop and mainta in the appropr ia te

-  Ba rbe r  T ruck ing  i s  a  genera l  pa r tne rsh ip  compr i sed  o f  Roger
Barbe r  and  Wi l l i am Barbe r .  Comp l .  Ex .  11

a /! /  Compla inant  has amended the Apr i  I  28 ,  2OO5 Compla int  t .wice
du r i ng  t h i s  p roceed ing .  F i r s t ,  o r r  Ju l y  25 ,  2005 ,  comp la inan t
submit ted a Mot ion to  Amend Compla int  by rnter l ineat ion rnst .anter
and Fi l -e  Documentat ion of  publ  j_c U-ot ice ( , ,Mot ion to  Amend
Compla int "  )  ,  w i th  the proposed amend,ment  ( , ,F i rs t  Amended
Comp la in t "  )  a t t ached .  The  F i r s t  Amended  comp la in t  p roposed
essen t ia l l y  m in i s te r i a l  mod i f i ca t i ons  and .  was  unoppose-d .  

-  
The

Compla int  was amended by order  d.ated August  25,  2005.  ,9ee order
Grant ing Amendment  of  Compla int  a t  5 .  second,  of r  september 23,
2005,  Compla inant  submit ted a Mot ion t .o  Amend.  Compla int  rnstanter
( "Second Mot ion to  Amend Compla int , , ) ,  w i th  the pro-posed amend.ments
( "Second  Amended  Comp la in t , l  )  a t t ached .  By  Orde r  A -a teO Oc tobe r  19 ,
2005 ,  r  g ran ted  th i s  mo t ion  and  rece fved  the  Second  Amended
Comp la i -n t  i n to  Lhe  reco rd .  Orde r  Gran t i ng  Comp la inanL ,s  Second
Mot ion to  tu1ond rha r -nmpls i ;1 ; .  The SecLnd amended Compla int
addresse= rr"ri,rl i;;;"="i;;";;"=' r"i.=.ins ro rhe arresed amounr of
domesLic  septage/sewage s ludqe appl ied,  is  a l leged in  paragraphs
38 ,  40 ,  50 ,  5 l - ,  and  65  the  compra inL ,  and  co r re " t s  " t ypog rap r r i ca r
e r ro r I s ] "  t ha t  i nco r rec t l y  c i t ed  a  reg ru la t i on  men t ionea- i "  Co lun t  r ,
as  r e f l ec ted  i n  pa rag raphs  48 ,  49 ,  and  5 t .  Responden t  d i dno t  f i l e
an amended answer to ad.dress the Second Amended Complaint.
He re ina f  t e r ,  a l l  r e f  e rences  to  t . he  . ,Comp la in t , ,  sha l l  r e f  e r  t o
Compla inant ,s  Second Amended Compla int .



reco rds  fo r  such  dump ing  ac t i v i t i es .  The  Reg ion  seeks  a  c i v i l
admin i s t ra t i ve  penar t y  o f  960 ,000 .  Responden t  i s  a  p ro  se
l i t i gan t  i n  t h i s  ma r te r .

The  Comp la in t  spec i f i ca l l y  asse r t . s  f ou r  coun ts  f  a l l eged
v io la t i ons  fo r  t he  pe r iod  f rom May  2000  to  m id . -ap r i l  2ooz .  Coun t
r  a l l eges  v io la t i on  o f  Requ i remen t  t o  comp ly  w i th  vec to r
At t ract ion Reduct . ion Requi - rements for  Domest ic  septage 40
c .F .R .  s  503 .15 (d ) .  coun t  r r  a l l eges  Fa i l u re  t o  comp ly  w i t h
Annua l  App l i ca t i on  Ra re  po l l u t i on  L im i t s  40  c .F .R .  s  503 .L2 (c ) ,
and Fai lure to  Devel  op and Mainta in In format ion on the Ni t rogen
Requ i remen t  40  C .F .R .  S  503 . l _7  (b )  ( 4 )  .  Coun t  I I I  a l l eges
Fa i l u re  to  Deve lop  and  Ma in ta in  Cer t i f i ca t . i on  s ta temen t  40
C .F -R .  S  503 .17 (n )  ( 6 ) .  Coun t  IV  a l l eges  Fa i l u re  t o  Deve lop  and
Ma in ta in  a  Desc r ip t i on  o f  How the  vec to r  Reduc t i on  A t t rac t i on
Requ i remen ts  A re  Me t  40  C .F .R .  S  503 .17  (n )  (B )  .

Respondent  submit ted h is  Wr i
Hear ing  ( "Answer , ' )  ,  da ted  June  L ,
two amendments to the Answer: one
Amended Answer ' )  ,1 /  and the other
( " Second Amended Answer " \  . ! /

t ten Answer and Request  for  a
2005 ,  and  subsequen t l y  f i l ed
da ted  Ju l y  LL ,  2005  ( "F i r s t

da ted  Sep tember  9 ,  2005

shor t l y  a f te r  Responden t  submi t ted  h i s  i n i t i a l  Answer ,
Responden t  f i l ed  a  p lead ing  da ted  Ju l y  : -4 ,  2005 ,  en t j _ t l ed ,  , ,Th i rd
Par t y  Comp la in t  i n  P roceed ing  to  Assess  a  C lass  I I  C i v i l  pena l t y
Pu rsuan t  t o  sec t i on  309 ( rg )  [ s i c ]  o f  t he  C lean  wa te r  Ac t ,  33usc
&  1319  (g )  "  ( "RespondenL ' s  Th i r d  pa r t y  Comp la in t , , )  .  Responden t
sought  to  implead both the Brown County Heal th  Depar tment

! '  Responden t  submi t ted  h i s  Ju l y  11 ,  2005  Response  fo r  a  More
De f  i n i t e  Answer  ( "F i r s t  Amended  Answer , , )  i n  response  to  the
Reg ion ' s  Ju l y  ' 7 ,  2005  Mo t i on  t o  S t r i ke  Po r t i ons  o f  Responden t , s
Answer and to  Deem Factual  A l legat ions AdmiLted.  or ,  in  the
A l te rna t i ve ,  Mo t . i on  fo r  a  More  De f in i t e  Answer  ( , 'Mo t ion  fo r  a  More
De f  i n i t e  Answer , , \  .

= !  La te r ,  Responden t  submi t ted  h i s  sep tember  g ,  2005  second
Response for  a  More Def  in i te  Answer ( , ,second Amended Answer, , )  in
acco rdance  w i th  my  Augrus i t  25 ,  2005  Orde r  on  Comp la inan t , s  Mo t ion  to
S t r i ke  Po r t i ons  o f  Responden t ' s  Answer  and  to  Deem Fac tua l
A l l ega t i ons  Admi t ted  oy ,  i n  t he  A l te rna t i ve ,  Mo t ion  fo r  a  More
De f in i t e  Answer  (  "o rde r  on  Comp la inan t ' s  Mo t ion  fo r  a  More  De f in i t e
Answer " ) ,  wh ich  ru led  tha t  Respond .en t , s  amended  answers  to  the
fac tua r  a l l egaL ions  conLa ined .  i n  pa rag r raphs  39 ,  50 ,  69 ,  73 ,  and .7 ' l
o f  t he  Comp la in t  we re  s t i l t  amb iguous  and  requ i red  fu r t . he r
c la r i f i ca t i on .  See  o rde r  on  Comp la inan t ' s  MoL ion  f -o r  Acce le ra ted .
Dec i s i on  on  L i ab i l i t v  a t  1 .



(  "BCHD"  )  and  the  Sou thwes te rn  Oh io  D is t r i c t  o f  EPA (  "OHEPA ' )  i n to
the mat ter  before me.  Respondent .  contended that  as he took a1l
ac t i ons  under  BCHD's  and /o r  OHEPA 's  d i rec t i ons  and  i n  acco rdance
W i  f  h  f h e i f  6 1  1 i r l a 1  i n o c  f h a - ^  n n F i  r . i  ^ ^  r . ' a r o  n r i m : r i  l r r  r a q y - \ r - \ n q i  l . r ' l  ov v a L t r  u r r u ! !  \ j u r u g ! f l l c : b ,  L l I c : - , c :  c I I L _ L L t e : 5  w e ; I g :  I / r l r l r a r r r J

and  l i ab le  fo r  t he  v io la t i ons  a l l eged  i n  the  Comp la in t .  F ind ing
that  the Region d id not  name e i ther  the BCHD or  OHEPA as par t ies
to  the  Reg ion ' s  Comp la in t ,  and  t . ha t  t he  Ru les  o f  p rac t i ce  do  no t
p rov ide  fo r  t h i rd  pa r t y  comp la in t s  i n  admin i s t . ra t i ve  p roceed ings ,
by  Orde r  da ted  Augus t  1 -6 ,  2005 ,  I  r e iec ted  Respond .en t ' s  Th i rd
Par t y  Comp la in t  as  beyond  the  scope  o f  au tho r i t y  g ran ted  to  th i s
T r ibuna l  and  Responden t .  Orde r  Re jec t i ng  F .esponden t , s  Th i rd
Pa r t y  Comp la in t  a t  2 -3 .

On  Augus t  25 ,  2005 ,  Comp la inan t  f i l ed  a  Mo t i on  f o r
Acce le ra ted  Dec is ion  on  L iab i l i t y  f o r  Each  V io la t i on  A l l eged  i n
the  Comp la in t  (  "Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted .  Dec i s ion  on
L iab i l i t y "  )  .  Responden t  f i l ed  a  one -pag :e  na r rac i ve  Response  to
Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion  on  L iab i l i t y ,  wh ich
i s  da ted  Sep tember  9 ,  2005 .  On  Sep tember  23 ,  2005 ,  Comp la inan t
submi t ted  the  fo l l ow ing  th ree  p lead ings :  Rep ly  B r ie f  i n  suppor r
o f  i t s  Mo t ion  fo r  Acce le ra ted  Dec is ion  on  L iab i l i t y
(  "Comp la inan t ' s  Rep ly  B r ie f  f o r  Acce le ra ted  Dec is ion  on
L iab i l i t y "  )  ;  Mo t ion  to  Deem Spec i f i c  Fac tua l  A l l ega t i ons
Adrnt t ted,  and;  Mot ion to  Amend the Compla int  rnstanter  ( "second
Mot ion to  Amend the Compla int "  )  ,  a t tached to which was the newly
amended  Comp la in t  ( "Second  Amended  Comp l_a in t , , )  .

An  Orde r  on  Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion  on
L iab i l i t y  was  en te red  on  December  J ,  20A5 .  Orde r  on
comp la inan t ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion  on  L iab i l i t y .  r
granted accelerated decis ion in  favor  of  Compla inant  on Count  I
( f a i l u re  to  comp ly  w i th  the  vec to r  a t t rac t i on  requ i remen ts  as

manda ted  by  40  C .F .R .  S  503 .15 (d )  )  and  on  t he  po r t i on  o f  Coun t .  I I
a l l eg ing  fa i l u re  to  comp ly  w i th  the  annua l  app l i ca t i on  ra te
po r l u t i on  r im i t s  s t . a ted  i n  40  c .F .R .  s  503 .13  ( c ) ,  i n  v i o l a t i on  o f
40  C .F .R .  S  503  . t 2 ( c )  .  Howeve r ,  I  den ied  acce le ra ted  dec i s i on  as
t .o  t . he  po r t i on  o f  Coun t  I I  a l l eg ing  fa i l u re  to  deve lop ,  and
re ta in  fo r  f i ve  yea rs ,  i n fo rma t ion  on  the  n i t rogen  requ i remen t
fo r  t he  vege ta t i on  g rown  on  Ehe  s i t e  du r ing  a  365 -day  pe r iod  ( the
"N i t r ogen  Requ i remen t "  )  ,  pu rsuan t  t . o  40  C .F .R .  S  503 .17  (b \  ( 4 )  ,
and  r  den ied  acce re ra ted  dec i s ion  on  coun t  r r r  ( f a i l u re  to
develop and mainta in a cer t i f icat ion s tatement  requi red by 40
C .F .R .  S  503 .L ]  ( b )  ( 6 ) ) ,  and  Coun t  IV  ( f a i l u re  t o  deve lop  and
ma in ta in  a  desc r ip t i on  o f  how the  vec to r  a t t rac t i on  reduc t i on
requ i remenLs  fo r  domes t i c  sep tage  a re  me t . ,  pu rsuan t  t o  40  c .F .R .
s s03.L ]  (b)  (B) .

In  ad judicat . ing Compla inant ,s  Mot . ion for  Accelerated



Dec is ion  on  L iab i l i t y  on  pa r t  o f  Coun t  r r  and  on  Coun ts  I I I  and
rv ,  r  exp ress l y  t ook  Responden t , s  p ro  se  s ta tus  i n to  accoun t .
o rde r  on  Comp la inan t . ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion  on
L iab i l i t y  a t  L2 - r4 .  Moreove r ,  g i ven  tha t  comp la inan t  d id  no t
a t f  a f - h  a n r r  r i n ^ ' 1 h ^ h F -  F ^  ^ r , - n n  r F  { - } . ^  - ' t  ' l  ̂ ^ ^ + . 1  ^ - ^  . :  -  . i  rq L u q v r r  q r r y  u u C U I I t e I l t S  t O  S U p y v r  L  L r r c  o . r r c v c L r u r r )  r r r  r  u S  M O t i O n  f  O f
Acce le ra ted  Dec is ion  on  L iab i l i t y ,  t h i s  T r i buna l , s  ru l i nq  tu rned
on whether  Respondent  had c lear ly  ad_rn i t ted l iab i r i ty  in  t r is
p leadings. : /  rd .  Even i f  a  judge bel ieves that  summary judgrment .
is  technica l ly  proper  upon rev iew of  the ev idence in  a case,
sound  jud i c ia l  po l i cy  and  the  exe rc i se  o f  j ud i c ia l  d i sc re t i on
permi t  a  denia l  o f  such a mot ion for  Lhe case to  be deveroped
fu l l y  a t  t r i a l .  Robe r t s  v .  B rown ing ,  6L0  F .2d ,52g ,  536  (B th  c i r .
1 '919)  .  Accord ingly ,  r  he ld that  comprainant  had not  susta ined
i ts  burden to prove that  there was no genuine issue of  mater ia l
f ac t  f o r  Coun ts  r r r  and  r v  and  the  po r t i on  o f  Coun t  r r  a l l eg ing
fa i lure to  develop and mainta in in format ion on Lhe Ni t roqen
Requi rement .

Fo l l ow ing  the  pa r t i es '  submiss ion  o f  t he i r  p rehear ing
exchanges in  th is  mat ter ,  dn order  Sched,u l ing Hei r ing was issued
on  December  20 ,  2005 .  Tha t .  o rde r  d i rec ted  the  pa r t i es  to  f i l e  aj o i n t  se t  o f  s t i pu la ted  f ac t s ,  exh ib i t s ,  and  t es t imony  by  Ap r i l
7 ,  2006 .  The  hea r ing  was  schedu led  to  beg r in  on  Tuesday ,  Ap r i l
25 ,  2006  i n  C inc inna t i ,  Oh io .

O n  J a n u a r v  1  0 .  2 0 0 6
n . i  ^ - . :  ^ ^ ^ t  r . . -  

J  - v  t  4 v v v  t

u t_sm] -ssa r  ( ' ,Responden t ,  s
one sentence reguest  for
argument :

Respondent submitt.ed
Mot . i on  fo r  D ism issa l , ,  )
d i sm issa l  w i thou t  anv

a .Mot ion for
j - h , a l -  \ ^ r : c  c i m n ]  ' 'u r r q  u  w q J  D  t l t t l J r y  d

q r r n n n r l -  i  n nv u y y v !

Respondent makes
C .F .R .  22 .20  Code
reques t  d i sm issa l
I I I ,  and  Coun t  IV
est .ab l ish a pr ima

a  mo t ion  as  ou t l i ned  i n  40
o f  Fede ra l  Re Iq ]u l a t i ons  t o
of  L /z  of  Count  f  I ,  Count
on  the  bas i s  o f  f a i l u re  to
fac ie case or  o ther  grounds

i /  The  o rd .e r  on  Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion
on .L iab i l i t y  emphas izes  tha t  a  mo t ion  fo r  acce le ra ted  dec i s ion  i s
ak in  to  a  mo t ion  fo r  sun rmary  j udgmen t ,  ds  Ehe  pa r t y  f i t i ng  the
mot ion ( i  .  e .  ,  the "movant ' ,  )  has the burden of  

-  
showing tnJt  no

g renu ine  j - ssue  o f  ma te r i a l  f  ac t  ex i s t s .  Orde r  on  Comp la inan t , s
Mo t ion  fo r  Acce le ra ted  Dec is ion  on  L iab i l i t y  a t  2 -4 .  pu i the rmore ,
i t  exp la ins  tha t  i n  cons ide r ing  such  a  mo t ion ,  t he  p res id ing f
o f f i ce r  mus t  cons t rue  the  ev id -n t i a ry  ma te r ia l  and  reasonab l6
inferences drawn t .heref rom i -n  the l ight  most  favorable to  the non-

- ^ - r ' i  - ^  ^ ^ e ! -  ^ r  -  r  ^r r ruv r r rg  pa r ry .  rd .  a t  2 .  summary  j udgemen t  on  a  ma t te r  i s
inappropr ia te when contradic torv  in fo.once.q mav bc r1r6\^n f rom the
ev idence  .  I d .  a t  3 .



which show no r ight  to  re l ie f  on the par t  o f
the compla inant .

/ a a - ^ l  - . 1  * ^ - r r ^  h ^ - - ^  ^ 1 - 'LOmpra rnanL ' , s  Response  ob jec t i ng .  t o  Responden t , s  Mo t ion  fo r
D ism issa l ,  submi t ted  January  23 ,  2006 ,  co r rec t l y  no ted  tha t .
Responden t ' s  Mo t ion  fo r  D ism issa l  f a i l ed  to  po inc  to  any  de fec t
in  the Compla int  or  any other  ' ,grounds which show no r ight  t .o
re l i e f  on  the  pa r t  o f  tCJ  omp la inan t .  , ,  Comp la inan t , s
Response  ob jec t i ng  to  Responden t , s  Mo t ion  fo r  D ism issa l  a t  3
l n r r n i - - i n a  A i  r \\ vL r \ JL r - r l . e  +u  u .F .R .  S  22 .20  (a ) )  .  Fu r t he rmore ,  Comp la inan t  po in ted .
ou t  t ha t  Responden t ' s  Mo t ion  fo r  D ism issa l  f a i l ed  to  even  spec i f y
on  wh ich  " l z  o f  Coun t  r r "  Responden t  sough t  d i sm issa l ,  a lbe i t  i t
was log ica l  to  assume ' that  Respond.ent  sougrht  d ismissal  o f  that
po r t i on  o f  Coun t  r r  t ha t  was  d .en ied .  acce le ra ted  dec i s ion  ( i . e . ,
fa i lure to  develop,  and.  re ta in  for  f ive years,  in format ion on Lhe
N i t rogen  Requ i remen t ) .  rn  an  o rde r  da ted .  Feb rua ry  16 ,  2006 ,  r
den ied  Responden t ' s  Mo t ion  fo r  D ism issa l ,  no t i ng  nesponden t l s
fa i l u re  to  cha l l enge  the  fac tua l  a l l ega t j -ons  o f  t he  

-Comp la in t  
o r

to  show that  such a l legat ions do not  prove the v io la t ions of ,  the
CWA.  Orde r  Deny ing  Mo t ion  to  D ism iss  a t  3 .

On  Februa ry  L "7 ,  2006 ,  Comp la inan t  f i l ed  an  In i t i a l  Jo in t  Se t
o f  S t i pu la ted  Fac ts ,  Exh ib i t s ,  and  Tes t i _mony  ( , , I n i t i a l  Se t  o f
S t i pu la t i ons  "  l  , 9 /  a  MoL ion  i n  L im ine  to  p roh ib i t  t he  In t roduc t i on
o f  Add i t i ona l  Fac ts ,  Tes t imony ,  oL  Exh ib i t s  Re la ted  to  the  Ma t te r
o f  Responden t ' s  Ab i l i t y  t o  pay  ( ' ,Mo t ion  i n  L im ine , , )  ,  and  a
w i t . hd rawa l  o f  Comp la inan t , s  Mo t ion  fo r  D iscove ry  Re la ted  to
Responden t , s  Ab i l i t y  t o  pay  ( , 'W i thd rawa l  o f  Comp la inan t , s  Mo t ion

The  rn i t i a l  se t  o f  s t i pu la t i ons  p rov ides  as  f o l l ows :

1 .  The  Par t i es  s t i pu la te  tha t  Roqer  Ba rbe r
d /b /a  Ba rbe r  T ruck ing  i s  f i nanc ia l l y  ab le  to
pay  t he  p roposed  pena l t . y  o f  560 ,000 .  To  do  so
may requi re Mr.  Barber  t .o  e i ther :  1)  pay t .he
pena l t y  ove r  t ime ,  2 )  secu re  a  l oan  fo r  a
n n r f  i  n n  n €  r I o  n o n . a - l  F . t  F A  n - \ z  t - l r aI / v !  u r v l l  U !  L r r u  y g r r q r  L y  L \

one rump sum, or 3 ) "Jtfil 
tlo?.oT3l::,]3

ex is t . i ng  l i ne  o f  c red i t  f o r  a  po r t i on  o f  t he
pena l t y  t o  pay  the  pena l t y  i n  one  l ump sum.

2 .  The  Pa r t i es  s t i pu la te  t ha t  no  f u r t he r
f acLs ,  exh ib i t s  o r  t es t imony  re l a ted  t o  Mr .
Ba rbe r ' s  ab i t i t y  t o  pay  the  p roposed  pena l t y ,
l ' r o r r n n r i  t - h n c a  c + - . i n r r - l  r F a z i  € ^ ^ t s ^  - - . :v s y u r r u  u r r L r S e  S t l _ p U J _ d . E . € r . r  ! q . u u D ,  * . 1 1  b e
in t roduced at  the hear inq,

9/



fo :  Di -scovgry")  .Z/  Sy i ts  i r to t ion in  L imine,  Compla inant  sought .  an
o rde r  p roh ib i t i ng  the  i n t roduc t i on  o f  any  add i t i ona l  f ac t s ,
exh ib i t s ,  o r  t es t imony  re la ted  to  the  ma t te r  o f  Respond ,en t , s
abi l i ty  to  pay beyond those conta ined in  the rn i t ia l  set  o f
S t i pu la t i ons .9 /  rn  v iew  o f  t he  s t i pu la t i ons  be tween  the  pa r t i es ,
r  granted Comprainant 's  unopposed Mot ion in  L imine and ordered

53:"5';:::f;5 I ; 5, ::*3:;::":;= "Nff i :1":;;, 3';: !I3loi,,oil,3l3E'..
2 .

on  March  L ,  2006 ,  Comp la inan t  f i l ed .  i t s  second  Mo t ion  fo r
Par t i a l  Acce le ra ted  Dec is ion  on  L iab i l i t y  ( , .Second .  Mo t ion  fo r
Accelerated Decis ion on L iab i l i ty , , )  ,  which inc luded a Memorandum
and the "Declarat ion of  va ld is  a is tars ,  , ,  an envi ronmenta l
engTineer  in  EpA Region V 's  water  EnforcemenL and compl iance
Assurance  B ranch  (execu ted  March  1 ,  2OO6) .2 /  Respond ln t
responded to the Second Mot ion for  Accelerated Decis ion on
Liabi l i ty  wi th  a document  capt ioned as,  ' ,Mot ion opposing
Pe t i t i one r ' s  Mo t ion  to  Recons ide r , ,  ( , ,Responden t , s  uo t i on  oppos ing
Comp la inan t ' s  second  Mo t ion  fo r  Acce le ra ted  Dec is i -on  on
L iab i l i t y " ) . 10 /  on  March  28 ,  2006 ,  Comp la inan t  f i l ed  a  documen t

1 '  C o m p l a i n a n t , s  M o t i o n
A b i l i t y  t o  p a y  w a s  f i l e d  o n

f  or  Discovery Related to  Respond.ent  ,s
January  27  ,  2006 .

g/  
,Compla inant  s tated.  that  Respondent  d id  not  oppose thep roposed  o rde r  i _n  l im ine .  Mo t ion  i n  L im ine  a t  2 .

z /  I n  suppor t  o f  t ha t  Second  Mo t ion  Fo r  Acce le ra ted  Dec is ion
on  t , i ab i l i t y ,  Comp la inan t  a rgued  tha t  i t s  F i r s t .  Mo t i -on  fo r
Acce le ra ted  Dec is ion  on  L iab i l i t y  was  f i l ed  p r i o r  t o  t he  p rehear ing
exchanges,  making i t  more ak in to  a mot ion for  judgrrnent  on t .hepleadings under  Federa l  Rule of  Civ i I  procedure 12 ( t )  than a mot ion
f  or  accelerated d.ec iSion.  a . ] . r . i  t -  i  ^ -  a ' r  ' i  . ,i lqu. r r l -ona_Lly ,  Compla inant  argued that
Mr .  A i s ta rs '  a f f i dav i t ,  t oge the r  w i th  o the r  documen ts  and  fac ts
w i th in  the  then  recen t t y - i i t eo  p rehear lng  exchanges ,  p rov ided
grea te r  suppor t  t o  t he .Second  Mo t ion  fo r  Acce le ra te -d  oec i s ion  onL iab i l i Ly .  Comp la inan t  f u r the r  con tended  tha t  Responden t , s
prehear ing exchange prov ided nei ther  in format ion nor  documents to
establ ish compl iance wi th  the appl icable s tatutory  and r :egulatory
requi rements,  and that  Respond.ent 's  Answers and the narrat i -ve inResponden t ' s  p rehear ing  e *change  cons t i t u ted  ad .m iss ions  o f  f a i l u re
to comply wiLh the appl icable requi rements

.  i a  /  
r n  t h a t  d o e r r m e n  Ia I r e a dv i " = " " J ii,t"r"txt ::' " :: : il :3:3: ;i3i""1 # 1'"u' t'.,= " :I i *331thar rhe reasons srared i; 

-a;;;;1";;;;"; '"";;; 
Morion f orAcce le ra ted  Dec is ion  on  L iab i l i t t  a re  insu f f i c ien t  Lo  war ran t

(con t inued .  .  .  )



ent i t led,  "Reply  of  the Uni ted Stat .es Envi ronment .a l  protect ion
Agency  i n  suppor t  o f  second  Mo t ion  fo r  pa r t i a l  Acce le ra ted
Dec is ion  on  l , i ab i l i t y , ,  ( "Comp la inan t , s  Rep ly  i n  Suppor t  o f  Second
Mot ion  fo r  Acce le ra ted  Dec is ion , , )  . 4 /

An  Orde r  da ted  Apr i I  L2 ,  2006  rega rded  Comp la inan t , s  Second
Mot ion  fo r  Acce le ra ted  Dec is ion  on  L iab j -1 i t y  as  a  mo t ion  fo r
reconsiderat ion.  Order  Denying Compla inant 's  Second.  Mot ion for
Acce le ra ted  Dec is ion  a t  3 .  rn  mak ing  th i s  des igna t i on ,  r  no ted
my  au tho r i t y  t o  ad jud i ca te  a l r  i ssues  desp i te  the  p ro  se
l i t i gan t ' s  re la t i ve l y  m ino r  dev ia t i on  f rom the  response  pe r iod
p rov ided  fo r  by  the  Ru les  o f  p rac t i ce  .  rd .  I  a l so  exp r l ss t y
decl ined to  re-analyze arg 'uments prev ious ly  mad.e and resolved in
the  Orde r  on  Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion  on
L iab i r i t y ,  no t i ng  tha t  t he  documen ts  submi t ted  i n  supporc  o f  t he
Second MoLion for  Accelerated Decis ion predated or  were avai lab le
p r io r  t o  Comp la inan t ' s  f i r s t  Mo t ion  fo r  Acce le ra ted  Dec is ion  on
L iab i l i Ly .  o rde r  Deny ing  comp la inan t , s  second  Mo t ion  fo r
Acce le ra ted  Dec i s i on  a t  3 -4 .  u l t ima te l y ,  Comp la inan t ' s  Second
Mot ion  fo r  Acce le ra ted  Dec is ion  on  L iab j l  i  f r . ,  r n raq  r tan i sd ,  as

F . i  ^ -  ^  ^ c  E ^ ^ L  - -  '  

-  - ; - - - - , - -  - - - .  * * * : : * * " '

quesrr -ons ,or  fact  remained and such ru l ing would not  in f t ic t .
undue pre jud ice upon Comp1ainant . .

By ora l  order ,  memor ia l ized in  an Order  on Mot ions d.ated
Ap r i L  L2 ,  2006 ,  r  g ran ted  comp la inan t , s  mo t i ons  f o r  l eave  t o  f i l e
a  f i r sL ,  a  second ,  and  a  th i rd  supp lemen t  t o  i t s  p rehear ing
exchanges .  Add i t i ona l l y ,  r  g ran ted  bo th  comp la in in t , s  and
Responden t ' s  reques ts  fo r  t he  subpoena  o f  w i tnesses .

2046
An
in

ev iden t i a ry  hea r ing  was  he ld  f rom Apr i r  25  th rough  21 ,
C inc inna t i ,  oh io . l z '  Bo th  pa r t i es  re r "  p resen t  a t  t he

Ia /  ( . . . con t i nued )
recons ide ra t i on  o f  a  ru l i ng  a l ready  made .  The  ce r t i f i ca te  o f
se rv i ce  fo r  Responden t ' s  "Mo t ion  oppos ing  pe t i t i one r , s  Mo t j_on  to
Recons ide r "  s t . a ted  i t  was  ma i l -ed  ao  the  Reg iona l  Hear ing  c le rk ,
comp la inan t ,  and  th i s  T r i buna l  by  regu la r  * j i l  on  March  i 3 ,  2006 .

.  
4 /  comp la inan t ' s  rep l y  s ta ted ,  i n te r  a l i a ,  t ha t  Responden t , s

Mot ion to  Reconsider  had not  been f i ted wi th  the Regiorra l  Hear ing
C le rk  as  o f  March  28 ,  2006 ,  and  con tends  i t  was  i o t  se rved  on
/ a a * ^ ]  ^ . i * ^ - r  I  ^L(Jur .prd-rnanUS counsel  unt . i l  e leven days af ter  i t  was due.

12 /  r t  shou ld  be  no ted  tha t  t he  hea r ing  t ransc r ip t  f o r  t h i s
mat ter  was prepared in  a manner  that  does not  re f lect  cont inuous,
consecu t i ve  pag ina t i on  th roughou t  t he  cou rse  o f  t he  hea r inq .
Instead,  each day of  the hear ing is  recorded in  a separate vo lum6,

( con t i nued .  .  .  )



hearingr and had the opport.unity to put forward evidence and to
c ross -examine  w i tnesses . t r '  Du r ing  the  hea r ing ,  compra inan t
prof fered as ev idence a sworn s tatement  f rom Aaron Shul tz  based.
on  Mr .  shu l t z ' s  "a f  f i dav i t  o f  unava i l ab i l i t y , ,  and  pu rsuan t  t . o  40
c .F .R .  s  22 .22 (d ) .  Comp l .  8x .92 ,103 .  r h i s  p roposed  ev idence
was received in to the record cont inqent  upon Respondent 's  ab i l i ty
to  submi t  i n te r roga to r i es  to  Mr .  shu l t . z  and  Mr .  Shu l t z , s
respons ib i r i t y  t o  answer  t he  i n te r roga to r i es  by  May  26 ,  20a6 .
H r ' g  T r .  vo l .  L ,  25 -29 ;  H r ,g  T r .  vo l .  3 ,  263 -64 .  Responden t
ma i l ed  h i s  i n te r roga to r i es ,  en t i t t ed  , , eues t i ons  fo r  Aa ron
Shu lLz , "  on  May  B ,  2006 ,  and  Mr .  shu l t z  subm i t t ed  h i s  answers ,
en t i t l ed  " rn  Response  to  Mr .  Ba rbe r ' s  ' eues t . i ons  fo r  Aa ron
shu l t z ,  " '  on  May  23 ,  2006 .  comp la inan t  submi t ted  a  mo t ion ,  da ted
May  25 ,  2006 ,  r eques t i ng :  ( 1 )  t ha t  Respond .en t , s  i n t e r roga to r i es ,
en t i t l ed  "Ques t i ons  fo r  Aa ron  shu l  Lz , , '  be  rece i ved  i n to  the
reco rd  as  Responden t ' s  Exh ib i t  L2  and  tha t  Mr .  shu l t z , s  answers ,
en t i t l ed  " rn  Response  to  Mr .  Ba rbe r ' s  ' eues t i ons  fo r  Aa ron
shu l t z , " '  be  rece i ved  i n to  the  reco rd  as  Comp la inan t , s  Exh ib i t
105 ;  (2 )  t ha t  t h i s  T r i buna l  deem the  cond i t i ons  to  admi t
comp la inan t ' s  Exh ib i t  92  f u l l y  sa t i s f i ed ;  and  (3 )  t ha t  t h i s
T r ibuna l  i ssue  an  o rde r  f o rma l l y  c los ing  the  reco rd  i n  t h i s
mat ter .  Compla inant 's  a forement i -oned three mot ions were qranted
in  an  Orde r  C los ing  Record ,  d .a ted  June  L ,  2006  .

on  Augus t  2L ,  2006 ,  comp la inan t  f i l ed  comp la inan t , s  Mo t ion
to Conform the Transcr ip t  to  the Actual  Test imony pursuant  to  40
c .F .R -  s  22 .25 .4 /  Responden t  d i d  no t  r espond  t o  comp la inan t , s

4 /  ( . . . con t i nued )
each  beg inn ing  a t  page  l - .  Thus ,  t h i s  l n i t i a l  Dec i s i on  re fe rences
the  Ap r i l  25  ,  2006  L ransc r i p t  r eco rd  as  "H r ' g  T r .  vo1  .  L  ,  , ,  t he
Ap r i L  26  ,  2006  t r ansc r i p t  r eco rd  as  "H r ' g  T r .  vo r .  2  ,  , ,  and .  t he
Ap r i l  27 ,  2006  t r ansc r i p t  as  ' ,H r , g .  T r .  vo l  .  3 . "

1 3 /  / . \ ^ * ^ 1uc.rrLLtr-rrainant has the burdens of presenLation and persuasion
in  es tab l i sh ing  tha t  t he  a l l eged .  v io la t i ons  occu r red .  and  thaL  the
$60 ,000  pena l t y  sough t  i s  app rop r i a te .  40  C .F .R .  522 .24  (a )  .
s imi lar ly ,  Respondent  has the burd,en of  present ing and prov ing any
de fense  to  the  a l l ega t i ons  se t  f o r th  i n  t he  Comp la in t  ana  a t  y
response or  ev idence wi th  respect  to  the appropr ia te penal ty .  rd .
The  Admin i s t ra t i ve  Law Judge  ( "ALJ" ) ,  as  the  p ies id ing  o r f i i e r ,  i s
respons ib l e  f o r  de te rm in ing ' ,  I e ] ach  ma t te r  o f  con t rbve rsy
upon  a  p reponde rance  o f  ev i dence . , ,  40  C .F .R .  522 .24 (b )  .

Y/  In  addi t . ion to  name correct ions throughout  a l l  three
vo lumes  o f  t he  hea r ing  t ransc r ip t  o f  reco rd ,  Comp la inan t , s  Mo t ion
to Conform the Transcr ip t  to  the Actual  Test imony requests changes

(con t i nued .  .  .  )



mot ion.  That  Mot ion to  conform the Transcr ip t  tb  the Actual
Test imony is  hereby GRAIITED, and.  the record of  proceeding for  the
evident iary  hear ing shal1 be changed accord ingly .E/

R o q n n n r l a r  h - - F  ^ ^ ^ 1 - .  5 j 1 ^ r  L ^ ^ - - . :. . -o1, - , . *=r l t  and Compla inant  each f i led,post -hear ing br ie fsE/
and  pos t -hea r inq  rep l y  b r i e f s .=Z /  On  Oc tobe r  13 ,  2006 ,
Comp la inan t  f i l ed  a  Mo t ion  to  S t r i ke  Asse r t i ons  o f  . .Fac t , ,  OuLs ide
the  Record  con ta ined  i n  Respond .en t . , s  pos t -Hear ing  Rep ly  B r ie f
(  "Comp la inan t ' s  Mo t ion  to  S t r i ke  Asse r t i ons  o f  ,  Fac t ,  , ,  )  As
d i scussed  i n  de ta i l ,  i n f ra ,  Comp la inan t , s  Mo t ion  to  S t r i ke
Assert ions of "Fact" is hereby GRANIIED, in part, AI{D DENTED, in
pa r t .

A11 orders prev ious ly  entered in  th is  proceeding are
incorporated by reference in to t .h is  rn i t ia l  Decis j -on.  r 'o t  the
reasons  bo th  p rev ious l y  s ta ted  and  d i scussed  be low ,  hav ing  fu l l y
considered the record.  in  the -case,  

the arguments of  counsel  and
Respondent ,  and being fu l ly  adv ised,  r  f ind,  Respond.ent  to  be in
v iorat ion of  the CWA as a l1eged,  in  Counts r  thr tugh rV of  the
f - n m n l  :  i  n f  F t r  t h e S e  v i O l a t i o n s  .  R e q n o n A o - r  - l r a l rv v r l r } J l q r r l L .  l (  ,  r l v u y v r r u s l l L  D r f a f r  ; t O , f  d  C i V i l

admin i s t r a t i ve  pena l t y  i n  t he  amoun t  o f  560 ,000 .

IT. RULING ON COMPLAINAIWT'S MOTTON TO STRIKE

As  no ted  sup ra ,  a f te r  i he  f i l i ng  o f  t he  pos t . -hea r ing  b r i e f s ,
Comp la inan t  f i l ed  Comp la inan t ' s  Mo t ion  to  S t r i ke  Asse r t i ons  o f
"Fac t ,  "  con tend ing  Responden t ' s  pos t -hea r ing  rep l y  b r i e f  a l l eged

' ^4 /  ( . . . con t i nued )
spec i f i ca l l y  w i th in  a l l  o f  Vo lume 1  o f  t he  Hear ing  T ransc r ipL  and
w i th in  pages  6  th rough  186  o f  Vo lume 2  o f  t he  Hea i i ng  T rans - r i p t .
No speci f  ic  l ine chang'es were requested wi th in  Volume 3.

*2 /  Thus ,  a l l  c i t a t i ons  to  the  t ransc r ip t  i n  t h i s  Ord .e r  re fe r
to  the t ranscr ip t  as amended to conforrn to  t .he actual  test imonv.

'  !e /  The Regr ional  Hear ing Clerk f  or  EpA Region v  ( , 'Regr ion v
RHC" )  rece i ved  Comp la inan t ' s  Pos t -Hear ing  A r ie f  o f  t he  Un i ted
States Envi ronmenta l  Protect ion Agency (  "Compla inant ,  s  post -Hear ing
Br ie f " )  on  sep tember  20 ,  2006 .  Tha  neg ion  v  RHC a l so  rece i ved
Responden t ' s  F ina l  Answer  B r ie f  (  "Responden t ,  s  pos t -Hear - i no  Rr i  o f  ,  I
o n  s e p t e m b e r  2 0 ,  2 0 0 6  

- - - - s  r r r : r  u ! ! u !  I

s '  The Region V RHC received Compla inant 's  Post-Hear ing Reply
Br ie f  on  Oc tobe r  3 ,  2006 .  The  Reg io . t  v  RHC rece i ved  Respond"n l , i
A n s w e r  t o  F i n a l  R r i  o f  / ' \ R o c r 1 9 1 1 d . e n t ' S  P o S t - H e a r . i  n c r  R o n ' l  r r  B r i  e f  , ,  )  f  h er  !  v o  u  r l s q t r  f  r r v  r \ g I J I )  _ _  _  _ _

f o l l ow ing  day .

r_0



facts  ouLside the record.  Respondent
Comp la inan t ' s  mo t ion .  Comp la inan t , s
of  "Fact"  is  hereby GRAIWIED, in  par t ,

d ' i  d  no f  resnnn f l  t o
Mot ion  to  S t r i ke  Asse r t i ons
A.t{D DENIED, in part,.

A l thougrh the Rules of  Pract ice make no express prov is ion for
mo t ions  to  s t r j - ke  i n  c i v i l  admin i s t ra t i ve  p roceed i f l gs ,  t he
Envi ronmenta l  Appeals  Board (  "EAB" )  has ru led such mot ions
perm iss ib le .  see ,  e .g - ,  wego  Chemica f  &  M ine ra l  Co rpo ra t i on ,  4
E .A .D .  513  (EAB ,  L993 )  ( upho ld i ng :  ALJ ,  s  den ia l  o f  mo t i on  t o
s t . r i ke )  .  ^See  aLso  Asbes tos  Spec iah  s t s ,  I nc . ,  4  E .A .D .  8 i _3  (EAB
1993)  (app rov ing  re f i ance  on  Federa l  Ru les  o f  C iv i l  P rocedure  fo r
gu idance  under  the  Ru les  o f  p rac t i ce ) .  Cour t s  genera l l y  d i s favo r
mot ions to  s t r ike and wi l l  deny them unless the moving par ty  can
show the  p lead ings  a re  imper t i nen t  o r  t he  c la im  o r  de fense  i s
1  ^ - - 1  1 , ,  . . i  - ^ , . . E c :  ^ i  ^ - u  t  ,regar-Ly l -nsur f ic ient .  ^9ee Envi ronnentaL Protect ion Serv ices/
rnc - ,  Docke t  No .  TSCA-03 -2001 - -0331 -  ,  2003  EpA  ALJ  LEXrs  L3 ,  *1
(ALJ  Februa ry  28 ,  2003) ;  Genera l  MoLors  Au tomot i ve -Nor th  Amer i ca ,

Docke t  No .  RCRA-05-2004-0001-  ,  2oo5  EpA ALJ  LEXrs  3 l - ,  *5  (ALJ  June
8 ,  2005 ) ;  Dea rbo rn  RecycT ing  Co . ,  Docke t  No .  RCRA-05 -2001 -0019 ,
2003  EPA ALJ  LEX IS  l - 0 ,  *6  (ALJ  Janua ry  3 ,  2003 )  .  MoL ions  t o
s t r i ke  a re  genera l l y  d i s favo red  "because  s t r i k i ng  a  po r t j - on  o f
the p leading is  a  drast ic  remedy and because such mot ions are
rega rded  as  a  d i l a to ry  tac t i c . "  Dearbo rn  RecycJ ing  Co . ,  2oo3  EpA
ALJ  LEX IS  10 ,  *6 - j  ( i n t e rna l  c i t a t i ons  om i t t ed ) .

Here ,  Comp la inan t  moves  to  s t r i ke  seve ra l  asse r t i ons  o f
" f ac t "  con ta i ned  i n  Responden t ' s  Rep ry  B r i e f .  comp l .  Mo t i on  t o
s t r i ke  a t  2 .  These  asse r t i ons  a re  d i scussed  i n  numbered
paragraphs and are ru led upon as such,  in  turn.

A . Assert, ions in paragraph 1

comp la inan t  f i r s t  moves  to  s t r i ke  Responden t , s  asse r t i on
tha t :  "Mr .  wa i t s  i s  t he  one  tha t  o r i g ina l l y  app roved  bo th  s i t es ,
i - a ]  ' f  i n a  J - r a F r . r  M r .  W a r d l - o w  a n d  m w s e l  f  f h c r r  r n / n r l  l . l  ' i  n s n c r - f  a n d  k e e ne v r  r  r r r v  v v  u t r  r . r !  !  v v q l  u f  L / w  o , f  ^ _  - . . J

us  i n  comp l iance . "  Rep ly  B r .  a t  1 .  comp la inan t  a rg iues  tha t
" [w ] i t hou t  ag ree ing  t ha t  Mr .  Wa i t s  , app roved ,  dump ing  a t  t he
s i t .e ,  there is  no ev idence in  the record (and nespondent  does not
c i te  to  any ev idence)  that  tu t r .  Wai ts  in formed Respondent .  that  Mr.
wa i t s  wou l -d  keep  Barbe r  T ruck ing  i n  ' comp l iance . , ' ,  Mo t ion  to
S t r i ke  a t  2 .  comp la inan t  i  s  pe rsuas i ve ,  and  th i s  mo t ion  i s
GRAIITED.

B. Assert ions in earagraph 2

Comp l -a inan t  nex t  moves  to  s t r i ke  Responden t ' s  asse r t i on
tha t :  "  [ s ] t eps  were  Laken  a t  t he  s i t e  under  the  d . i r ec t i on  o f
san i ta r i an  Je f f  Pu1se ly ,  under  D i rec to r  Je r r y  wa i t s ,  t o .ensu re
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septage stayed on the s i t .e  these steps inc luded mount ing d i r t  to
ensure no run of f  occurred and ev idence showed that  the s teps
taken succeeded.  "  Reply  Br .  a t  l - .  Compla inant  argues t .hat
"  [w ]  i t hou t  ag ree ing  to  the  rema inde r  o f  t he  s ta temen t ,  t he re  i s
no ev idence in  the record (and Respondent  does not .  c ice to  any
^ - , , i ^ ^ - ^ ^ \  F 1 ^ ^ F  n t -  n . . 1 ^ ^ f  - -  l i - - ^ - L - r  - - r ^ - -ev -Luer rce ,  cna t  Mr .  Pu lse l y  d i rec ted  Responden t  t o  .moun [d ]  d i r t
t o  ensu re  no  run  o f  f  occu r red . , , ,  Mo t i on  t o  S t r i ke  a t  2 -3 .
Compla inant  is  persuasive, ,  a l though r  note that  Respondent  d. id
tes t i f y  he  c rea ted  a  mound  o f  d i r t  i n  an  a t tempt  to  con ta in  the
septagre.  Thus,  th is  mot ion is  cRAlcrED wi th  that  qual i f  icat ion.

c. Asser t ions in  Paragraphs 3,  4 ,  5 ,  6 ,  7 ,  8

In  pa rag raph  3 ,  Comp la inan t  moves  to  s t r i ke  Responden t , s
asse r t i on  tha t :  " [ t ] he  fac t  t ha t  t he  B rown  Coun ty  Hea ] th
Depar tmenL Board was in formed at  least  once about  problems
assoc ia ted  i n  us ing  a  l and  app l i ca t i on  s i t e  yea r  round  i s
unden iab le . "  Rep l y  B r .  a t  2 .  compra inan t  a rgues  t ha t  " [w ]  i t houc
agreeing to  the in ference Lhat  there were 'problems associaLed in
us ing  a  l and  app l i ca t i on  s i t e  yea r  round ,  t he re  i s  no  ev idence  i n
the record (and Respondent  does not  c i te  to  any ev idence)  that
the Brown County Board of  Heal - th  was ' in formed about  the problems
assoc ia ted  i n  us i ng  a  l and  app f i ca t i on  s i t e  yea r  r ound . , , ,  Mo t i on
to  S t r i ke  a t  3 .  Comp la inan t  i s  no t  pe rsuas i ve ,  ds  th i s  s t . a temen t
is  more appropr ia te ly  character ized as an argument  rather  than a
s ta temen t  o f  f ac t .  Th i s  mo t ion  i s  DENIED.

In paragraph 4,  Compla inant  moves to  s t r ike Respondent ,  s
asse r t i on  t ha t :  "  I t ] h i s  p rob lem i s  s t i l l  g ro i nq  on  i n  mos t .
coun t i es  to  ou r  Eas t ,  a l l  r u ra r  coun t i es  w i thou t  a  c i t y  sewage
plant  b ig  enough to accept  sewage are [  ,  ]  in  wet ter  c imes of  the
' - ^ ^ - f  

. l  
. - ^ l ^ ' l  c ^ r  I  ^ - -  n -year  L ,  I  unao i -e  to  fo l l ow  Ru le  503 ,  t h i s  i nc ludes  H igh land  Coun ty

r i ghc  nex t  doo r  t o  B ro ra rn  coun ty . "  Rep ly  B r .  a t  2 -  comp la inan t
arg iues that  "  l t ]here is  no ev idence in  the record (and,  Respondent
does  no t  c i t e  t o  any  ev idence )  to  suppor t  t he  asse r t i ons  o f
' f ac t '  t ha t  i t  i s  no t  poss ib l e  t o  compry  lw i ch ]  pa r t  503  du r i ng

we t te r  t imes  o f  t he  yea r ,  o r  t ha t ' t h i s  p rob lem i s  s t i r l  go ing
on '  i n  o the r  coun t i es  " '  Mo t ion  to  s t r i ke  a t  3 .  comp la inan t  i s
not  persuasive.  There is  some ev idence in  the form of
Responden t ' s  t es t imony  and  Mr .  Gr i f f i t h ' s  t es t imony  to  suppor r
these  asse r t i ons  o f  f ac t .  Th i s  mo t ion  i s  DENIED.

In paragraph 5,  Compla inant  moves to  s t r ike Respondent ,s
asse r t i on  tha t :  " r  was  to ld  by  the  peop le  tha t  l i censed  and
approved me that  th is  problem has.a lways ex is ted and unt i r  a
^ 1  - * F  , - . - ^  I  ^ ^ .prant  was rocated to  accept  Brown County sewaqe no other  answer
ex i s t . ed .  "  Rep ly  B r .  a t  2 .  Comp la inan t  a rg :ues  tha t  , , l t ] h i s
asse r t i on  o f  ' f ac t '  s imp ly  f i nds  no  bas i s  i n  t he  reco rd  and
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Respondent  does not  c i te  to  any ev idence in  the record. , ,  Mot ion
to  s t r i ke  a t  3 .  comp la inan t  i s  no t  pe rsuas i ve .  The re  i s  some
evidence in  the form of  Respondent 's  test imony to  suppor t  th is
asse r t i on  o f  f ac t .  Th i s  mo t ion  i s  DENIED

fn paragraph 6,  Compla inant  moves to  s t r ike RespondenL,  s
asse r t i on  t ha t :  " as  t he  t es t imony  p roved [ , ]  l o ca l  hea l t h
depar tmen ts  know no th ing  o f  Ru le  503 . "  Rep ly  B r .  a t  2 .
Compla inant  argues that  "  [w]  iLhout  agreeing that  some ind iv iduals
at  some heal th  depar tments are not  in formed of  the requi rement  of
par t  503,  there is  no ev i -dence in  the record (and Respondent  does
not  c i te  to  any ev idence)  that  local  heal th  depar tments in  the
a rea  ,  o r  i n  genera l ,  a re  no t  aware  o f  t he  requ i remen ts  o f  Da r t
503 . "  Mo t ion  to  S t r i ke  a t  4 .  comp la inan t  i =  no t  pe rs r - , .= - i r r . .
There is  some ev idence in  the form of  Respondent . ,s  test imony,  as
we l l  as  the  tes t imony  o f  seve ra l  o the r  w i tnesses ,  t o  supporL  th i s
asse r t i on  o f  f ac t .  Th i s  mo t ion  i s  DENIED.

rn paragraph 7,  Compia inant  moves to  s t r ike Respondent ,  s
asse r t i on  tha t :  " r  t h ink  some phone  ca l l s  t o  H igh land ,  C le rmon t ,
Adams,  and a l l  Southwestern County Heal th  Depar tment  would^ end
the arguments about who has recej-ved inforimation and knows abouL
Ru le  503 .  "  Rep l y  B r .  a t  2 -3 .  Comp la inan t  a rg fues  t ha t  " t o  t he
extent  Respondent  is  a t tempt ing to  make a facLual  asser t ion about
the knowledge of  ind iv iduals  in  the named heal th  depar tments,
th i s  f ac tua l  asse r t i on  f i nds  no  bas i s  i n  t he  reco rd .  , ,  Mo t ion  to
s t r i ke  a t  4 .  comp la inanL  i s  no t  pe rsuas i ve ,  dS  th i s  s ta temen t
is  more appropr ia te ly  character ized as an arg 'ument  rather  than a
s ta temen t  o f  f ac t .  Th i s  mo t ion  i s  DENfED

rn paraqraph 8,  compla inant  moves to  s t r ike Respondent 's
asse r t i on  t . ha t :  "mos t  coun t i es  to  ou r  Eas t ,  i nc lud ing  H igh land ,
are land applying year round unable to cover their sewagie the
same as the two Brown County s i tes were,  unaware of  Rule 503
wh ich  cou ld  be  fo l l owed  fo r  a  few  do l l a rs  pe r  1oad ,  L f  t hey  were
in f  o rmed  abou t  i L .  "  Rep ly  B r .  a t  3 -4  .  Comp la inan t  a rg iues  tha t
"  [w]  i t .hout  agreeing that  Respond.ent  was unable to  cover  sepcage
a t  t he  Barbe r  T ruck ing  d i sposa l  s i t e ,  and  w i thou t  ag ree ing  tha t
pa r t  503  cou ld  be  ' f o r l owed  fo r  a  few  d .o l ra rs  pe r  1oad ,  ,  t he re  i s
no  ev idence  i n  t . he  reco rd  tha t  sep tage  hau le rs ,  i n  , [m ]os t
coun t i es  to  ou r  Eas t ,  i nc lud . i ng  H igh rand ,  lwho ]  a re  l and  app ly ing
year  round  [a re ]  unab le  to  cove r  t he i r  sewage . , , ,  Mo l i on  to  s t r i ke
a t  4 .  Comp la inan t  i s  no t  pe rsuas i ve ,  ds  th i s  s ta t .emen t  i s  more
appropr ia te ly  character ized as an argument  rather  than a
s t .a t .emen t  o f  f ac t .  Th i s  mo t ion  i s  DENIED.

I I I .  DTSCUSSION
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A . Statutory and, Regrulatory Background

Cong : ress  enac ted  t he  C lean  Wa te r  Ac t ,  33  U .S .C .  SS  L25L -
L3B l ,  i n  L972 ,  dS  amended ,  t o  " res to re  and  ma in ta in  the  chemica l ,
phys i ca l ,  and  b i o l og i ca l  i n t eg r i t y  o f  t he  Na t i on , s  wa te r s . , ,  CWA
S 101  (a )  ,  33  U .S .C .  S  1251 (a )  .  SecL ion  405  o f  t he  CWA gove rns
Ehe  d i sposa l  and  use  o f  sewage  s ludge .  spec i f i ca l l y ,  Sec t i on
405 (e )  o f  t he  CWA p rov ides :

The determinat ion of  the manner  of  d isposal
o r  use  o f  s ludge  i s  a  l oca l  de te rm ina t i on ,
excep t  t ha t  i t  sha l l  be  un law fu l  f o r  any
person  to  d i spose  o f  s ludge  f rom a  pub l i c l y
owned treatment works or any other treatment
works t reat ing domest ic  sewagie for  any use
for  which regulat ions have been establ ished
pursuan t  t o  ICWA S  405  (d )  ]  ,  excep t  i n
acco rdance  w i th  such  requ la t i ons .

33  U .  S .C .  S  1345  (e )  .

I n  Sec t i on  405 (d )  o f  t he  CWA,  Cong i ress  d i rec ted .  t he  EpA
Admin i s t raLo r  t o  deve lop  and  pub l i sh  regu la t i ons  escab l i sh ing
gu ide l i nes  f o r  t he  use  and  d i sposa l  o f  s l udge .  sec t i on  405 (d )
p rov ides  tha t  " such  regu la t i ons  sha l l :  (A )  i den t i f y  uses  fo r
s l udge ,  i nc l ud ing  d i sposa l ;  (B )  spec i f y  f ac to r s  t o  be  t aken  i n to
account  in  determin ing the measures and pract ices appl icable to
each  such  use  o r  d i sposa l  . ;  [ and ]  (C )  i den t . i f y
concen t ra t i ons  o f  po l l u tan ts  wh ich  i n te r fe re  w i th  each  such  use
o r  d i sposa l  .  "  33  U .S .C .  S  1345 (d )  ( 1 ) .  Add i t i ona l l y ,  CongTress
noted that  the management  pract ices and cr i ter ia  dev ised in  the
EPA regu la t i ons  sha l l  adequa te l y  "p ro tec t  pub l i c  hea l th  and  the
envi ronment  f rom any reasonably  ant ic ipated adverse ef fects  of
o : n h  n n ' l ' 1  1 1 + - a n t . / ,  3 3  U . S . C .  S  1 3 4 5 ( d )  ( 2 ) ( D ) .u u q r r u .  J J  v . u . v .  J  L J = J  \ L r /  \ z /

' Pu rsuan t  
t o  the  au tho r i t y  g ran ted  i n  Sec t i on  405  (d )  o f  t he

cwA, the EPA promulgated "s tandards for  the use or  Disposal  o f
sewage  S ludge "  a t  40  c .F .R .  pa r t  503  ( "pa r t  503  regu la t i ons " )  on
Februa ry  L9 ,  1 -993 .  s tandards  fo r  t he  use  o r  D isposa l  o f  sewage
s ludge ,  58  Fed .  Reg .  9248  (Feb rua ry  L9 ,  L993 ) .  The  requ i remen ts
conta ined wi th in  the Par t  503 regulat ions regiard ing f iequency of
mon i to r i ng ,  reco rdkeep ing ,  and  repo r t i ng  became e f fec t i ve  on  Ju l y
20  ,  l - 993  .  40  c .  F .  R .  s  503  . 2  ( c )  .  The  rema ind .e r  o f  t he  pa r t  503
regura t i ons  became e f fec t i ve  the  fo l l ow ing  yea r ,  Feb rua ry  1 -9 ,
I994 ,  excep t i ng  s i t ua t i ons  where  comp l iance  w i th  the  ope ra t i ona l
s tandards requi red construct . ion of  new pol lu t ion contro l
f ac i l i t i e s  .  40  C .  F .  R .  S  503  . 2  .
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The  Par t  503  regu la t i ons  es tab l i sh  s tandards  fo r  sewage
sludge that  is  appl ied to  the land,  managed.  through sur face
d isposa r ,  o r  f i r ed  i n  a  sewage  s ludge  i nc j -ne ra to r .  rn  c ra f t i ng
the regru lat ions,  the EPA Adminis t rator  recogrn ized that  , 'use and
disposal  o f  sewage s ludge is  not  new in  th is  country  sewage
s ludge  i s  a  va luab le  resou rce ,  l as ]  t t l he  nu t r i en ts  and  o the r
proper t ies commonly found in  srudge make i t  usefu l  as a
fe r t i l i ze r ' and  a  so i l  cond i t i one r  on  ag r i cu l t u ra l  l ands ,  i n
f o res t s ,  f o r  l andscap ing  p ro j ec t s ,  and  t o  r ec l a im  s t r i p -m ined
1and .  "  58  Fed .  Reg .  a t  9249 .  A t  t he  same t ime ,  however ,  , , p rope r
d isposal  o f  sewage s ludge is  impor tant  because contaminated or
improper ly  handted.  s ludge can resul t  in  po l lu tants  in  the s ludge
re-enter ing t .he envi ronmenL,  and poss ib ly  contaminat ing a number
of  d i f ferent  media through a var ie ty  of  exposure routes
leadI ing]  to  env i ronmenta l  degradat ion of  the rand and a i r
Ia lso]  sur face and qround water  and.  wet lands,  ds wel l  as human

hea l th .  "  58  Fed .  Reg .  a t  9250 .  The  EpA Admin i s t ra to r  no ted
"  [ v ] i r t ua l l y  a l l  sewage  s l udge  con ta i ns  nu t . r i en t s  ( e .g . ,
n i t rogen ,  phosphorus )  and  s ign i f i can t  numbers  o f  pa thogens  (e .g . ,
bac te r i a ,  v i r uses ,  p ro tozoa ,  and  eggs  o f  pa ras i t i c  wo rms ) . , ,  5g
Fed .  Reg .  a t  9256 .  The  EpA Admin i s t ra to r  con t i nued  th i s
d i scuss ion ,  po in t i ng  ou t  t ha t  " I t ] he  ma jo r  human  hea l t h ,
env i ronmenta l ,  and aesLhet ic  factors of  concern in  the land
app l i caL ion  o f  sewage  s ludge  a re  re la ted  to  pa thogens ,  me ta l s  and
pers i s ten t  o rgan ic  chemica rs  con ten t ,  and  od .o rs . , '  58  Fed .  Reg .
a t  9258 .  Thus ,  a l t hough  EPA po l i cy  encourages  the  bene f i c i a l  use
o f  sewage  s ludge ,  i nc lud ing  domes t i c  sep tage ,  such  use  mus t  be
r a . r r r l : l - o d  F n  a d o r - r r r a l - o l \ /  n r o t e c t  h U m a n  h g a l t h  a n d .  t h e  e n V i f O n m e n t .q v u \ a s q u s r y  

L ) L

The  Par t  503  regu la t i ons  h igh l i gh t  t h ree  o f  EpA 's  pa r t i cu l -a r
conce rns  su r round ing  the  use  and  d i sposa l  o f  sewage  s ludge :  (1 )
r e a f l t l a 1 -  i n r r  i - h e  n f e s e n r - o  n f  n n ' l  

' l  
r l F = n F d  i - 1  q l r r r f r r o  f h ^ 1 -  ^ ^ + - ^ h r . i  = ' i ' 1  , ,r u : , s + u L r r r Y ,  L r r u  I r ! e o E r r e s  v !  I J \ J r r L _ r L d . I t L : i  J _ I w  p O L e I l L I d J _ J _ y

con taminace  g round  and  su r face  wa te rs  (e .g . ,  t ox i c  po l l u tan ts  o r
nu t r i en ts  such  as  n i t roqen  and  phosphorus ) ;  (2 )  es tab l i sh ing
requi rements for  min imi 'z ing pathogenic  organisms present  in
sewag-e  s ludge  (e .9 .  bac t .e r i a ,  v i ruses  ,  p ro tozoa ,  and  eggs  o f
pa ras i t i c  wo rms ) ;  and  (3 )  d .es t roy i ng  o r  r educ ing  t he
charac te r i s t i cs  o f  sewage  s ludge  tha t  a t t rac t  b i rds ,  i nsec ts ,
ra t s  and  o the r  an ima ls  ( so -ca l l ed  , , vec to rs , , ) ,  wh ich  can
( - C t n s o a n t p n l - ' l  r r  f  f a n S f  e r  n a l l 7 - r a a n c  i  -  ^ ^ r . , - r y a  c l  r r r l n o  i - n  J ^v v r r o s Y u s r r L r y  L ! q r r o ! s !  } J q L r r u g e I I S  I I I  S e : w d g u  u ! u u : j v  - -  . l U I T l d . D S  7
sp read ing  d i sease .  58  Fed .  Reg .  a t  9255 -56 ,  9322 .  Thus ,  t o
ach ieve  these  ob jec t i ves ,  t he  pa r t  503  reg .u la t i ons  con ta in
numer i ca l  po l l u t an t  l im i t s  ( 40  C .F .R .  S  503 .13 ) ,  i ns t r uc t  on
managemen t  p rac t i ces  (40  C .F .R .  S  503 .L4 ) ,  and  announce
ope ra t i ona l  s t anda rds  (40  C .F .R .  S  503 . l - 5 )  " Lo  p ro tec t  human
hea l th  and  p reven t  g ross  abuse  o f  t he  env i ronmen t . , ,  58  Fed .  Reg .
a t  9255 .  Add i t i ona l l y ,  t he  pa r t  503  requ la t i ons  i nc lude
mon i t o r i ng  requ i remen ts  ( 40  c .F .R .  s  50J  . L6 )  ,  r eco rd . keep ing
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r equ i remen ts  ( 40  C .F .R .  S  503 .17 ) ,  and  repo r t i ng  requ i remen ts  ( 40
C .F .R .  S  503 .18 )  spec i f i c  t o  t he  me thod  o f  use  o r  d i sposa l  o f
sewage s ludge and domest . ic  septage.

fn par t . ,  the EPA designed the Par t  503 regru lat ions wi th  such
de ta i l  t o  e f fec t  se l f - imp lemen ta t i on  o f  t he  ru les  and  p rocedures
con ta ined  the re in .  Th i s  concep t  i s  exp l i c i t l y  desc r ibed  i n  the
p reamb le  to  the  f i na l  ru le ,  where  the  EPA dec la res :

Sec t i on  405  (e )  o f  t he  CWA requ i res  any  pe rson ,
tha t  uses  o r  d i sposes  o f  sewage  s ludge
generated by a t reatment  works to  comply wi th
pa r t  503  s tandards .  Rea l i s t i ca l l y ,  t he  Agency
cannot  issue permi ts  to  every user  of  sewagfe
s ludge .  The re fo re ,  p r i -mary  respons ib i l i t y ,
and  l i ab i l i t y ,  i s  p laced  on  t rea tmen t  works
fo r  ensu r ing  tha t  sewage  s ludge  i s  d i sposed
in  acco rdance  w i th  the  ru le ' s  requ i remen ts .
The  f i na l  pa r t  503  ru le  i s  des igned  to  be
se l f - imp lemen t ing ,  and  the re fo re ,  c lea r l y
spel ls  out  how the requi rements apply  to
persons us ing or  d isposing of  sewage s ludgre

.  the ru le  assumes that .  s imple
ins t ruc t i ons  on  p rope r  use  w i l l  be  fo l l owed .

58  Fed . .  Reg .  a t  9252 .  The  f i na l  regu la t i - ons  cove r
en t i t i es  such  as  pub l i c l y  and  p r i va te l y  owned  t rea tmen t
works ,  ds  we l l  as  domes t i c  sep taqe  hau le rs .  58  Fed .
Reg .  a t  9254 .

i lurisdict ion

Sec t i on  309 (q )  o f  t . he  CWA g ran ts  the  EPA Admin i s t ra to r
au tho r i t y  t o  commence  a  c i v i l  admin i s t . ra t i ve  ac t i on  to  assess  a
c i v i l  pena l t y  "  [w ]heneve r  on  the  bas i s  o f  any  i n fo rma t ion
avai lab le -  the Admin is t rator  f inds that  any person has v io la ted
sec t i on  l - 31 -1  ,  L3L2 ,  L3L6 ,  t 3L7 ,  131 -8 ,  L328 ,  o r  1345  o f  I t he
CWAI  .  "  33  U .S .C .  S  131 -9 (q )  ( emphas i s  added )  .  Pu rsuan t  t o  40
C .F .R .  S  22 .1 (a )  ( 6 ) ,  t he  Ru les  o f  P rac t i ce  "g ' ove rn  adm in i s t r a t i ve
ad jud i ca to ry  p roceed ings  fo r  t he  assessmen t  o f  any  pena l t y  under
sec t i on [ ]  309 (g )  o f  t he  C lean  Wa te r  Ac t ,  ds  amended . "
Fu r the r ,  t he  Ru les  o f  P rac t i ce  g ran t  an  A I , J ,  such  as  myse l f  ,
j u r i sd i c t i on  t o  p res ide  i n  an  adm in i s t r a t i ve  ad jud i ca t i on  un t i l
an  i n i t i a l  dec i s i on  becomes  f i na l  o r  i s  appea led .  40  C .F .R .  S
zz  . 4  t c )

Sec t i on  405  o f  t he  CWA regu la tes  the  use  and  d i sposa l  o f
sewag :e  s ludge .  As  no ted  above ,  Sec t i on  405 (e )  o f  t he  CWA makes
j - t  "un lawfu l  for  any person to  d ispose of  s ludge f rom a publ ic ly

B .
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owned t reatment  works or  any other  t reatment  works t reat ing
domest ic  sewag'e for  any use for  which regru lat ions have been
es tab l i shed  pu rsuan t  t o  ICWA S  405  (d )  ] ,  excep t  i n  acco rdance  w i th
such  regu la t i ons .  "  33  U .S .C .  1345 (e ) .  pu rsuan t  t o  Sec t i on  405 (d )
of  the CWA, t .he EPA promulgated ' ,s tandards for  the Use or:  - -  -D rsposa l  o f  Sewage  S ludge "  a t  40  C .F .R .  pa r t  503 .  Thus ,  t he  CWA
gran ts  the  EPA ju r i sd i c t i on  to  b r i ng  a  c i v i_ l  admin i s t ra t i ve
p roceed i -ng  f o r  any  v i o l a r i ons  o f  40  C .F .R .  pa r t  503 .

In  th i s  ma t te r ,  t he  Regr ion  a l l eges  fou r  counLs  o f
v io la t i ons .  Coun t  r  a l l eges  V io ta t i on  o f  Requ i remen t  t o  comp ly
wi th  vect .or  At t racLion Red.ucLion Requi rements for  Domest ic
Sep tage  40  C .F .R .  S  503 .15 (d ) .  Coun t  r r  a l l eges  Fa i l u re  t . o
Comp ly  w i th  Annuar  App l i ca t i on  Ra te  po l l u t i on  l , im i t s  40  c .F .R .
S  503  .L2  ( c )  ,  and  Fa i l u re  t . o  Deve lop  and  Ma in ta in  fn f  o rma t ion  on
the  N i t r ogen  Requ i remen t  -  40  C .F .R . .  S  503 .1_7  (b )  ( 4 )  .  Coun t  I I r
a l l eges  Fa i l u re  to  Deve lop  and  Ma in ta in  Cer t i f i ca t i on  S ta temen t
40  C .F .R .  S  503 .17 (b )  ( 6 ) .  Coun t  IV  a l l eges  Fa i l u re  t o  Deve lop
and Mainta in a Descr ip t ion of  How the Vector  Red.uct ion At t ract ion
Requ i remen ts  A re  Me t  40  C .F .R .  S  5 .03 . i - 7 (b )  (B ) .

1.  40 C.F.R.  Par t  503 Subpar t  B Covers Respondent

Wi th in  the  Par t  503  regu la t i ons ,  , ' subpar t  B  -  Land .
App l i ca t i on , "  40  C .F .R .  SS  503 .10 - . 18 ,  ( , , pa r t  503  Subpa r t  B
regu la t i ons " )  gove rns  l and  app l i ca t i on  o f  sewage  s ludge .J3 '  The
Par t  503  Subpar t  B  regu la t i ons  app ly  to  "any  pe rson  who  p repa res
sewagie s ludge that  is  appl ied to  t .he land,  to  any person who
appl ies sewage s ludge to the land,  Lo sewage s lud.ge appl ied to
f  h e  I  e n d  a n r l  t . O  t h g  l a n d  O n  w h i  r : h  s e w a c r -  c ' i  ' , A n a  . i  -  = n n 1  j  a r l  i l  A n,  s r r u  u v  L f  r s  r q r r e  v r r  v v r r r u r r  J u v v q v c  D r L r u v g  I D  a , ! / p . L r E : \ , 1  .  t u

C.F .R .  S  503 .10 (a ) .  Thus ,  t he  Pa r t  503  regu la t i ons  assume
ju r i sd i c t i on  ove r  Responden t  i f  Responden t  i s ,  a t  m in imum,  a
"pe rson  who  app l i es  sewage  s ludge  to  the  l and . , ,

A  n n r c n n  i s  d e f  i n e d  f o r  P a r t  5 0 3  n l r r n o s e s  a s  " a n  i  n d i  r r i  d r r a ln  } J c l J L r l t  I >  L T C L I I I e L l  I L / !  r a !  L  J v J  y L / , - r _ _ _ _  v  ! s u s - ,

assoc ia t i on ,  pa r t ne rsh ip ,  co rpo ra t i on  mun i c i pa l i t y ,  S ta te  o r
Federa l  ag 'ency ,  oL  an  agen t  o r  emp loyee  the reo f  . , '  40  C .F .R .  S
S03 .9  (q )  .  The  t e rm  " sewage  s l udge , '  i s  de f  i ned  as :

a  so l i d ,  sem i - so l i d ,  o r  l i qu i d  r es i due
generated dur ing the t reatment  of  domest ic
sewage in  a t reatment  works.  Sewage s ludge

:3!  Federa l  regulat ions govern the land d isposal  o f  sewage
s ludg re ,  and  s ince  the  Februa ry  L9 ,  l - 993  p romu lga t i on  o f  t he  pa r t
503  regu la t i ons ,  ne i the r  Oh io  s ta te  regu la t i ons  no r  Oh io  coun ty
gu idance  con t ro l  t he  l and  d i sposa l  o f  sewage  s ludge .  59  Fed .  Reg .
9248 .
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i nc ludes ,  bu t  i s  no t  l im i ted  to ,  domes t i c
septage;  scum or  so l ids removed in  pr imary,
secondary,  or  advanced wastewaLer  t reatment
processes;  and a mater ia l_  der ived f rom sewaqe
sludge

S  503  . 9  (w )  .

"Domes t i c  sewag 'e ,  "  a  t e rm used  w i th in  the  de f i n i t i on  o f
sewaqe s ludge,  is  def ined as,  "waste and wastewater  f rom humans
or  household operat ions that  is  d . ischarged to or  o therwise enters
a  t r ea tmen t  wo rks . , '  40  C .F .R .  S  S03 .9 (g )  .  Unde r  40  C .F .R .  S
503 .9 (aa ) ,  a  " t r ea tmen t  wo rks "  i s  " e i t he r  a  f ede ra l l y  owned ,
pub l i c l y  owned ,  o r  p r i va te l y  owned  dev i ce  o r  sys tem used  to  t rea t
( i nc lud ing  recyc le  and  rec la im)  e i t he r  domes t i c  sewag :e  o r  a
combinat ion of  domest ic  sewagie and ind.ust r ia l  waste of  a  l iqu id
naLure .  "  A l so  i nc luded  i n  t . he  de f i n i t i on  o f  sewage  s rudge  ,  i n te r
aL ia ,  i s  t he  te rm "domes t i c  sep taqe .  , ,  Und .e r  40  C  .  F .  R .  S
503 .9 ( f ) ,  " domes t i c  sep tage "  i s :

e i t he r  l i qu id  o r  so l i d  ma te r ia l  removed  f rom
a  sep t i c  t ank ,  cesspoo l ,  po r t ab le  t o i l e t . ,
T )pe  I I I  mar ine  san i ta t i on  dev i_ce ,  o r  s im i l a r
t reatment  works that  receives only  domest ic
sewagie.  Domest ic  septage does not  inc lude
l iqu id or  so l id  mater ia l  removed f rom a
sepL i c  t ank ,  cesspoo l ,  o r  s im i l a r  t r ea tmen t
works thaL receives e i ther  commerc ia l
wastewater  or  industr ia l  wastewater

In shor t ,  when waste and wastewater  f rom humans or  household
opera t i ons  en te rs  a  L rea tmen t  works ,  t he  ma te r ia l  i s  c lass i f i ed
as  "domes t i c  sewage . , '  40  C .F .R .  S  503 .9 (g )  Then ,  a  l i qu i d . ,
semi-so l id  or  so1id.  mater ia l  forms wi th in  a t reatment  works f rom
domes t i c  sewage ,  and  th i s  ma te r ia l  i s  ' , sewag fe  s lud .ge .  , ,  40  c .  F .  R .
S  503  .9  (w )  .  When  l i qu id  o r  so l i d  ma te r ia l  i s  removed  f rom the
t rea tmen t  works ,  i t  i s  c lass i f i ed  as  I ' domes t i c  sep tage , ,  und .e r  40
c .F .R .  s  503 .9  ( f  )  .  The  Le rm  " sewage  s l udge "  i nc l udes ,  buL  i s  no t
I  i  m i  r a A  F   ^ c m e s t i c  s e p t a c l eL v ,  u v r l r s D  L r 9  J E v L a v E .

As used in  the parL 503 regulat ions,  the terms , .apply  sewage
sludge or  sewage studge appl ied.  to  the land, , ,  mean ' , land
app l i ca t i on  o f  sewaqe  s1udge . , ,  40  C .F .R .  S  503 .9 (a )  .  The
regu la t i on  a t .  40  C .  F .  R .  S  503  . 11  (h )  I end . s  c l a r i t r z  t o  t he  t e rm
" l and  app l i ca t i on , , ,  de f i n i ng  i t  as :

the  spray ing  or  spread ing  o f  sewagfe  s ludge
o n t o  t h e  l a n d  s u r f a c e ;  t h e  i n j e c t i o n  o f
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sewage s ludge below the land sur face;  or  t .he
inco rpo ra t i on  o f  sewag ie  s ludge  i nLo  the  so i l
so that  the sewage s ludge can e i ther
cond i t i on  the  so i l  o r  f e r t i l i ze  c rops  o r
vege ta t i on  g rown  in  the  so i l

Responden t  i s  a  ' t pe rson "  w i ch in  t he  mean ing  o f  40  c .F .R .  s
503 .9  (q )  ,  and  Responden t  h imse l f  admi t s  t h i s .  F i r s t  Amended
Answer g[  !6 .p/  Respondent  a lso admi ts  that  he owns two t rucks,  a
newer  one  ho ld ing  1 ,400  ga l l ons  and  an  o lde r  one  ho ld ing  L ,200
gal lons,  and that  each such t ruck load averagred at  least  600
gal lons of  domest ic  septage/sewage s ludge.  F i rs t  Arnended Answer
9 i9 l  39  64 ;  Comp l  .  Ex .  39 ,  40 ;  H r ,g i  T r .  vo l .  2 ,  27 ;  H r ,g  T r .  vo l  .
3 ,  249 -50 .  Responden t  f u r the r  admi t s  t ha t  f rom a t  l eas t  May  2000
th rough  m id -ep r iL  2002  he  ope ra ted  a  bus iness  co l l ec t i ng ,  w i th
h i s  t r ucks ,  l i qu i d  o r  so l i d  ma te r i a l  f r om res iden t i a l  sep t i c
tanks.  F i rs t  Amended Arrswer $ 36.  Sept ic  tanks,  which are used
to t reat  domest ic  sewage,  are " t reatment .  works, ,  wi th in  the
mean ing  o f  40  C .F .R .  S  503 .9  (aa )  .  4A  C .F .R .  S  503 .9  ( f  )  ( examp les
o f  t rea tmen t  works  i nc lude  sep t i c  t anks ,  cesspoo ls ,  and  po r tab le
to i l e t s )  .  Responden t  admi t s  t ha t  t he  co l l ec ted  l i qu id .  o r  so l i d
mater ia l  const i tu ted domest ic  sept .age wi th in  the meaningr  of  40
c .F .R .  s  503 .9 ( f )  and  sewage  s rudge  w i rh i n  t he  mean ing  o f  40
C .F .R .  S  503 .9  (w )  .  F i r s t  Amended 'Answer  g l  37  .

Respondent  acknowledges that  he t ranspor ted.  sewage s ludgre
tha t  he  empt ied  f rom res iden t i a l  sep t i c  t anks  and  u l t ima te l y
d i sposed  o f  i t  on  h i s  l and  l oca ted .  a t  L660 j  C lemen ts  Road ,  M t .
o rab ,  oh io  ( Lhe  " s i t e "  o r  " p rope r t y " ) ,  f r om May  20oo  t h rough  m id -
Apr iL  2002 .  F i r s t  Amended  Answer  g lg l  17  ,  40 ;  Comp l  .  Ex .  3g ,  39 ,
40.  rndeed,  Respondent  admi ts  that  f rom May 2000 through mid-
Apr iL  2002,  he was a person who appr ied d.omest ic  septaqe and
sewage  s ludg re  to  the  l and  w i th in  the  mean inq  o f  40  c .F .R .
S  503 .1 -0  (a )  .  F i r s t  Amended  Answer  g t  43  .

As  such ,  Responden t ' s  admiss ions  i n  h i s  Answers  es tab l i sh
that  Respondent  is  covered by Sect ion 405 (e)  o f  the CWA and the
imp lemen t ing  regu la t i ons  a t  40  C .F .R .  pa r t .  503  tha t  es t .ab l i sh  the
standards f  or  the use or  .Dj -sposal  o f  sewage srudge.  These
s tandards  i nc lude :  genera l  requ i remen ts ;  po r lu tan t  r im i t . s ;
managiement  pract ices;  operat ional  s tand.ards;  pathogen and

P'  rhe Compla int  ident i f  ies Respondent  as Roger  Barber  ,  d , /b /a
Barbe r  T ruck ing .  Responden t  submi t t . ed .  a  1999  U .S .  pa r tne rsh ip
Re tu rn  o f  f ncome (Fo rm 1055)  fo r  Ba rbe r  T ruck ing  and  San i ta t i on
tha t  l i s t . s  Roger  L .  And  w i l l i am E .  Ba rbe r  (Responden t , s  Fa the r )  as
pa r tne rs .  Comp l .  Ex .  11  .  A t  t he  hea r ing ,  Respond .en t  t es t i f  i ed .
t .hat  Barber  Truck ing and Sani ta t ion is  now a so le propr ie torsh ip
known  as  Ba rbe r  Sep t i c  Se rv i ce .  H r ,g  T r .  vo l .  3 ,  i l l .



al ternat ive vector  a t t ract ion red.uct ion requi rements;  and
frequency of  moni tor ingr ,  recordkeeping,  and repor t ing
requ i remen ts  .  40  C .  F .  R .  S  503  .  1  ( a )  .  Mo re  spec i f i ca l l y  i n  t h i s
mat ter ,  Respondent  is  subject  to  the operat ional  s tandards and
the recordkeeping requi rements appt icable to  the land appl icat ion
o f  sewage  s ludge ,  ds  se t  f o r th  i n  t he  pa r t  503  Subpar t  B
regu la t i ons  .  40  C .  F .  R .  S  503  . 1 -O  (a )  .

CI  Respondent  is  Subiect  to  Achiev inq Vector  At t ract ion
Reduct ion Regui rements for  Domest ic  Septaqe Under  40
c .F .R .  S  503 .33

"Vec to r  a t t rac t i on "  i s  " t he  cha rac te r i s t i c  o f  sewagre  s ludge
tha t  a t . t r ac ts  roden ts ,  f  l i es ,  mosqu i tos ,  o r  o the r  o rgTan isms
capab le  o f  t ranspor t i ng  i n f  ecL ious  ag ien ts  .  , ,  40  C .  F .  R .
S  503 .31 (k ) .  I n  p romu lga t i ng  t he  regu la t i ons  se t t i ng  S tanda rds
fo r  Use  and  D isposa l  o f  Sewage  S1udge ,  t he  EpA recogn ized  tha t
t , f r i l i r l - r r . a l ' ' l  r r  = ' l - l  d ^ r . , - A ^  ^ ' t  , , A a a  ^ A n { - - . i - -  c . i ^ - . i € iL  v  r  r !  q ! r  D s v v a v E  > r L a u v s  u u r r L q . r f r D  .  D r v r r ! r - c d . f l t  n u m b e r s

o f  pa thog iens  (e .g : . ,  bac te r i a ,  v i r uses ,  p ro tozoa ,  and  eggs  o f
pa ras i t i c  worms)  .  "  58  Fed .  Reg .  a t  9256 .  EpA,s  regu la t . i ons
inc lude requi rements for  dest roy ing or  reducing those
cha rac te r i s t i c s  o f  sewag ie  s l udge  t ha t  a t t r ac t  b i r ds ,  i nsec t s ,
r a t s ,  and  o t . he r  an ima l s  ( i . e . ,  " vec to r s , , )  58  Fed .  Reg .  a t  9254 .
T h e  E p A  r o r - n . r n i  z e s  f h a f  \ r  r  f  \ / l  o r ' l .  n r ,  a r r r r n q . r r r a  i .  n  f  h o  n . a l -  h n r r a n ' , i  nv v v v r r ! - u r  L l r q u  L  v  I  E v L v !  g A I J v o u r g  L v  u l t c  t s , q u r r v v u a r ! u

org ianisms in  s ludge can cause t ransfer  o f  pathoglens (and.
consequen t l y  sp read  d i sease )  f rom these  d i sease  vec to rs  ro
humans . "  rd .  Acco rd ing l y ,  t he  EpA requ i res  measures  fo r  reduc ing
the  a t t rac t i on  o f  vec to rs  to  sewage  s ludge ,  such  as  des t roy ing
1 ,Lhe  odo r -caus ing  p rope r t i es  o f  s ludge  tha t  l u re  i nsec ts  and
an ima l s .  I d .

The operat ional  s tandards for  pat .hoqen and vector  a t t . ract ior r
r educ t . i on  f o r  domes t i c  sep tage  a t  40  C .F .R .  S  503 .  j _5 (d )  p rov ide ,
"The  vec to r  a t t r ac t i on  reduc t i on  requ i remen ts  i n  40  C .F .R .
S  503 .33  (b )  ( 9 ) ,  ( b )  ( 10 ) ,  o r  ( b )  ( 12 )  sha l1  be  me t  when  d .omes t i c
sep tage  i s  app l i ed  to  ag r i cu l t u ra l  l and ,  f o res t ,  o t  a  recJamat ion
s i t e . "  Tha t  i s ,  f o r  each  l oad  o f  domes t i c  sep tage  app l i ed  t o
such  l and ,  Lhe  l and  app l i e r  mus t  ab ide  by  one  o f  t h ree  ava i l ab le
me thods  o f  vec to r  a t t r ac t i on  reduc t i on .  F i r s t ,  40  C .F .R .
S  503  . 33  (b )  ( 9  )  p rov ides ,  " sewag fe  s l udge  sha l l  be  i n j ec ted  be low
the  su r face  o f  t he  l and  l such  tha t ]  [ n ]  o  s ign i f i can t  amoun t
of  the sewag'e s ludge shal l -  be present  on the land sur face wi th in
one  hou r  a f te r  t he  sewage  s ludge  i s  i n jec ted . ,?92  A lLe rna t i ve l y ,

4 /  Add i t i ona l l y ,  40  C .F .R .  S  503 .33  (9 )  ( i i i )  p rov i des  rha r .
"  lw lhen  the  sewage  s ludge  tha t  i s  i n jec ted  be low  the  su r face  o f  t he
land is  c lass A wi th  respect  t .o  pathogens,  the sewage s ludgre shal r

( con t i nued .  .  .  )
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40  c .F .R .  s  503 .33  (b )  ( 10 )  p rov ides ,  " sewag ie  s l udge  app l j - ed  t o  t he
land sur face shal l  be incorporated.  in to the so i l  w i t .h in  s ix
hou rs  a f te r  app l i ca t i on  to  o r  p lacemen t  on  the  Land . . ' , L /  F ina l l y ,
40  C .F .R .  S  503 .33 (b )  ( L2 )  p rov ides ,  "The  pH  o f  domes t i c  sep tage
shal l  be ra ised to  1,2 or  h igher  by a lka l i  add" i t ion and,  wi thoub
the  add i t i on  o f  more  a l ka l i ,  sha l l  r ema in  a t  L2  o r  h iqhe r  f o r  30
m inu tes .  "

As  d i scussed .  sup ra ,  Responden t .  i s  sub jec t  t o  t he  pa r t  503
subpar t  B regulat ions because he is  a  person who appl ies sewage
s rudge  t o  t he  1and .  The  p rope r t y  a t  i s sue  i n  t h i s  ma t t e r , , i s  L6
ac res 'o f  dense  woods  .  . , '  F i r s t  Amended  Answer  g l  6 l_ .  See
a lso  Comp l  .  Ex .  39  (Responden t  no tes  h i s  s i t e  i s  , ' dense  woods , ,
and  a  " t ype  o f  f o res t " ) ,  4L  (Eng inee r  desc r i bes  compos i t i on  o f
the s iLe as a "woody vegetat io t r ; "  Respond,ent  inqui res about
coun ty  ru les  rega rd ing  a  " young fe r  s tand  o f  f o resL" )  . 22 '  Fo res t  i s
def ined as a t ract  o f  land th ick wi th  t . rees and underbrush.  40
C .F .R .  S  503 .11  (g )  .  Thus ,  Responden t ,  a  l and  app l i e r  o f  domes t i c
septage,  must  comply wi th  the vector  a t t ract ion red.uct ion
requ i remen ts  f o r  domes t i c  sep tage  a t  40  C .F .R .  S  503 .33  (b )  ( 9 ) ,
(b )  (10 ) ,  o r  (b )  (12 )  when  app ly ing  d .omes t i c  sep tage  to  an
ag r i cu l t u ra l  l and ,  f o res t  o r  a  r ec l ama t i on  s i t e .  40  c .F .R .
s s03.15 (d)  .

b-L  The  Annua l  App l i ca t i on  Ra te  po t l u t i on  L im i t s  a t  40
C .F .R .  S  503 .12 (c )  app l v  t . o  Responden t  and  Responden t
Mus t  Deve lop  and  Ma in ta in  In fo rma t ion  on  the  N i t roqen
Requ i remen t  o f  40  C .F .R .  S  503 .17  (b )  ( 4 )

rn promulgat . ing the requrat ions set t ing Standards for  use
and Disposal  o f  Sewage s ludge,  the EpA recognized that  sewagre
c l  r r d n a  ^ n h + - = ' i  ' ' l . S  t h r e e  t O  f  j r r e  n o r r - a ? 1  1 -  n i  f  r n . r o n  q R  E ' o d  R o c r  : | 'e  v v a r u u r r r a  u t l l E E  L U  ! I V g  } J g l U E t I L  I I J _  J v  - ! ! J .

9311 .  The  EPA was  conce rned  abou t  t he  r i sks  n i t rogen  poses  to

!Y /  ( . . . con t i - nued )
be  i n jec ted  be low  the  l and  su r face  w i th in  e igh t  hou rs  a f te r  be ing
d ischa rged  f rom the  pa thogen  t rea tmenL  p rocess . , ,

2 r /  Add i t i ona l l v ,  40  c .F .R .  s  503 .33  (10 )  ( i i )  p rov i d .es  rha r
" fw ]hen  t . he  sewage  s ludg re  tha t  i s  i nco rpo ra ted  i n to  the  so i l  i s
c lass  A  w i th  respec t  t o  pa thogens ,  t he  sewage  s rud .ge  sha l r  be
app l i ed  to  o r  p laced  on  the  l and  w i th in  e igh t  hou rs  L f te t  be ing
discharged f  rom the pathogen t reatment  process.  , ,

2 /  The  reco rd  re f l ec t s  tha t  t he  16 -ac re  S i te  i s  a l so  a  sa l vage
ya rd  con ta in ing  700  j unk  ca rs  p lus  o the r  j unk  and  deb r i s .  comp l .
Ex .  L6 ,  18 ,  39 ;  H r ,g  T r .  vo1  .  3 ,  L1_L ,  l _99 ,  232 .  None the less ,
Respondent  concedes that  the s i te  is  a  forest ,  ds charged in  the
Compla int . .  Compla int  g l  6 I ;  Answer SI  6L.
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human heal th ,  such as groundwater  contaminat ion leading to  "b lue
baby syndrome" (methemogr lob inemia)  ,  and the potent ia l  i t  has Lo
harm the envi ronmenL.  rd .  a t  9216.  The EpA determined that .
" l im i t i ng  the  hyd rau l i c  l oad ing  o f  sep tage ,  based  on  the  n i t rogen
requ i remen ts  o f  c rops  o f  vege ta t i on ,  w i l t  adequa te l y  p ro tec t  t he
pub l i c  hea l th  and  t . he  env i ronmenL . ' ,  I d . .  a t  9308 .

Fur thermore,  the EPA determined that  "septag:e appl ied at  the
appropr ia te hydraul ic  loading rate wi l l  sat is fy  n i t roqen demands
fo r  g row ing  c rops  w i thou t  adve rse l y  a f fec t . i ng  su r face  o r  g round
water  because avai lab le inorganic  n i t . rogen wi l l  be taken up by
the  c rops  and  o rgan ic  n i t rogen  w i l l  be  re leased  too  s low ly  (ove r
a  pe r iod  o f  yea rs )  t o  cause  con tamina t i on  o f  su r face  o r  g round .
wa te rs . "  rd .  Tha t  i s ,  t he  EPA fo rmu la ted  tha t  i f  sewage  s ludge
is  sp read  ove r  a  l a rge  enough  a rea ,  t he  vege ta t i on  w i l r  t ake  up
the excess n i t . rogen conta ined in  the s ludge to protect .  ground and
su r face  wa te rs  f rom n i tnoqen  con tamina t i on .

The genera l  requi rements of  the par t  503 Subpar t  B
regulat ions prov ide that  "No person sha11 apply  domest ic  septage
to  ag r i cu r tu ra l  l and ,  f o res t ,  o r  a  rec lamat ion  s i - t e  du r ing  a  365
day  pe r i od  i f  t he  annua l  app l i ca t i on  ra te  i n  S  503 .13 (c )
[po l l u tan t  l im i t s  f o r  domes t i c  sep tage ]  has  been  reached  du r ing
tha t  pe r i od .  "  40  C .F .R .  S  503  . L2 (c )  .  Acco rd ing  t o  40  C .F .R . .
S  503 .13  ( c )  ,  t he  annua l  app l i ca t i on  ra te  f o r  domes t i c  sep tage
app l i ed  to  ag r i cu l t u ra l  l and ,  f o res t ,  o r  a  rec lamat ion  s i t e  sha l1
not  exceed t .he annual  appl icat ion rate ca lcu l -ated us ing the
f  o ' l  

' l  
o rn r i  nc r  e r ^n ra t i on :e Y s s u l v r r  
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under  thaL equat ion,  *AAR" represents the annual  appl icat ion
ra te  i n  ga l l ons  pe r  ac re  pe r  365 -day  pe r iod ,  and  \ \N ' ,  r ep resen ts
the  amoun t  o f  n i t rogen  i n  pounds  pe r  ac re  pe r  365 -day  pe r iod
needed by the crop or  vegietat ion gf rown on the land ( , ,Ni t rogen
P o n r ' i r a m a r f  , , \ .  4 0  C . F . R .  S  5 0 3 . 1 - 3 ( C )  .

Here,  Respondent  submits  that  the Ni t rogen Requi rement  (N)
on  the  S i te  i s  30  pounds  o f  n i t rogen  pe r  ac re  pe r  yea r ,  wh ich
wou ld  a l l ow  an  AAR o f  l - l - , 538  ga l l ons  pe r  ac re  pe r  yea r .  F i r s t
Amended  Answer  g lg  59 , .60 ;  Comp l .  Ex .  39 .  I  emphas ize  tha t  under
the Par t  503 regulat ions,  Respondent  is  charged wi th  developing
and  re ta i n i ng  t he  N i t r ogen  Requ i remen t  f o r  h i s  s i t e ,  40  c .F .R .  s
503 .  L '7  (b l  ,  and  tha t  r  have  no t  de te rm ined  the  co r rec t  N i t rogen
Requi rement  or  AAR. I  have only  conf i rmed the correctness of  the
Regj-on 's  determinat ion of  the AAR based upon in format ion
Respondent  prov ided to  the EpA in  h is  F i rs t  Response to the
informat ion requests and based upon h is  admiss ions.  see order
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Gran f inc r  Comn la inan t 'S  Mo t ion  fo r  Acce le ra ted  Dec is ion  on
l , i ab i l i t y .  Fu r the r ,  ne i - t he r  t he  Reg ion  no r  Responden t  has
disputed or  contested these numer ica l  determinat ions throughout
the  cou rse  o f  t h i s  p roceed ing .

To ensure compl iance wi th  the Ni t rogen Requi rement ,  40
C .  F .  R .  S  503  .  1 -7  (b )  requ i res  any  pe rson  who  app l i es  domes t i c
sep taqe  to  ag r i cu l t u ra l  l and ,  f o resL ,  o r  a  rec lamat ion  s i t e  Lo
deve lop  pa r t i cu la r  i n fo rma t ion  and  re ta in  i t  f o r  a  pe r iod  o f  f i ve
yea rs .  Unde r  subsec t i on  (4 )  o f  S  503 .17 (b ) ,  one  such  p i ece  o f
i n fo rma t ion  i s  " t he  n i t rogen  requ i remen t  f o r  t he  c rop  o r
vege taL ion  g i rown  on  each  s i t e  du r ing  a  365  day  pe r iod "  (  "Reco rd
o f  N i t r og ren  Requ i remen t " )  40  C .F .R .  S  503 .17 (n )  ( 4 ) .

As noted supra, Respondent admits he was a person who
appl ied domest ic  septage/sewage s ludge to a forest  wi th in  the
mean ing  o f  40  C .  F .  R .  S  503  .  1 -0  (a )  .  See  F i r s t  Amended  Answer
9l9 l  43 ,  61;  Compl  .  Ex .  39 ,  40 .  Thus,  Respondent  is  subj  ect  to
bo th  t he  N i t r ogen  Requ i remen t  o f  40  C .F .R .  5503 .L2 (c )  and  t . he
a t t endan t .  Reco rd  o f  N i t r ogen  Requ i remen t  o f  40  C .F .R .  S
s03 .17 (b )  ( 4 ) .

The  Resu i remen t  a t  40  C  .  F .  R .  S  503  .  l - 7  (b )  (6  )  To  Deve lop
and  Ma in ta in  a  Cer t i f i ca t i on  S ta temen t  App l i es  to
Respondent

Pu rsuan t  t o  40  C .F .R .  S  503 .17 (n )  ( 6 ) ,  when  domes t i c  sep tage
i s  app l i ed  t o  ag r i cu l t u ra l  l and ,  f o res t ,  o r  a  r ec l ama t i on  s i t e ,
f  h e  n e f S r t n  \ ^ r h a  - * * 1  ' :  ̂ ^  ! L ^  d n m o q i - i  r  < a n l .  - ^ ^  d l a - - 1  1  X ^ - ' p l  6 6  : n du a r u  J : / u ! r v r r  v v r r \ J  d I J I J _ L r g >  L l ] €  _ _ r _ d g U  l ) I l d I I  C l e V c r u l i ,  a r f \ f ,

r e ta i n  f o r  f i ve  yea rs ,  t he  f o l l ow ing  ce r t i f i ca t i on  s ta temen t :

I  ce r t i f y ,  under  pena l t y  o f  l aw ,  t ha t  t he
informat ion that  wi l l  be used to determine
compl iance wi th  the pathogen requi rements
( i nse r t  e i t he r  S  503 .32  ( c )  ( 1 )  o r
S  503  . 32 (c )  ( 2 ) )  and  t he  vec to r  a t t r ac t i on
reduc t i on  requ i remen t  i n  I i nse r t  S
503 .33 (b )  ( 9 ) ,  503 .33 (b )  ( 1_0 ) ,  o r
S  503 .33  (b )  ( 12 ) l  was  p repa red  unde r  my
di rect ion and superv is ion in  accordance wi th
the  sys tem des igned  to  ensu re  tha t  qua l i f i ed
personnel  proper ly  gather  and evaluate th is
in format ion.  I  am aware t .hat  there are
s ign i f i can t  pena l t i es  fo r  f a l se  ce r t i f i ca t i on
inc lud ing  the  poss ib i l i t y  o f  f i ne  and .
impr isonment .

( "Reco rd  o f  t he  Cer t i f  i ca t i on  S ta temen t , , )  .
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Again,  Respondent  admi ts  he was a person who appl ied
domest ic  septage/sewage s ludge to a forest  wi th in  the meaning of
40  C .F .R .  S  503 .1 -0 (a )  .  ^SeeF i r s tAmendedAnswer$$  43 ,6L ;
Comp1 .  Ex .  39 ,  40 .  Thus ,  Responden t  i s  sub jec t  t o  deve lop ,  and
re ta in  fo r  f i ve  yea rs ,  a  Record  o f  t he  Cer t i f i ca t i on  S ta temen t .
r equ i red  pu rsuan t  t o  40  C .F .R .  S  503 .17 (n )  ( 6 ) .

Unde r  40  C .F .R .  S  503 .17 (b )  ( 8 ) ,  Responden t  Mus t  Deve lop
and  Ma in ta in  a  Desc r ip t i on  o f  Mee t inq  the  Vec to r
ALtract ion Reduct ion Requi rements

Pu rsuan t  t o  40  C  .  F .  R .  S  503  . L7  (b )  (B  )  ,  when  domes t i c  sep tag re
i s  app l i ed  to  ag r i cu l t u ra l -  l and ,  f o res t ,  o r  a  rec l -amat ion  s i t e ,
the person who land appl ies the domest ic  septaqe shal l  develop,
and  re ta in  fo r  f i ve  yea rs ,  "d  desc r ip t i on  o f  how the  vec to r
a t t r ac t i on  reduc t i on  requ i remen ts  i n  40  C .  F .  R .  S  503  .  33  (b )  (  9  )  ,
( b )  ( 10  )  ,  o r  ( b )  ( 12  )  ,  a re  me t .  "  (  "Reco rd  o f  Vec to r  A t . t r ac t i on

Reduc t i on " ) .  Aga in ,  Responden t  admi t s  t ha t  f rom May  2000  th rough
mid -ep r i l  2002  he  was  a  pe rson  who  app l i ed  domes t i c
sep tage / sewage  s l udge  t o  a  f o res t  w i t h i n  t he  mean ing  o f  40  c .F .R .
S  503 .10 (a )  .  ^See  F i r s t  Amended  Answer  g l g l  43 ,  6 t ;  Comp l  .  Ex .  39 ,
40 .  Thus ,  Responden t  i s  sub jec t  t o  deve lop ,  and  re ta in  fo r  f i ve
yea rs ,  a  Record  o f  Vec to r  A t t rac t i on  Reduc t i on  as  requ i red  by  40
c .F .R .  S  503 .L ]  ( b )  ( 8 ) .

c. Respondent, 's Professed rgnorance Does Not Defeat LiabiLity

Sect ion 405 of  the CWA unambiguously  prov ides that  the
determinat ion of  " the manner  of  d isposal  or  use of  s lud.ge is  a
loca l  de te rm ina t i on ,  excep t  t ha t "  pe rsons  c i spos ing  o f  sewage
sludge f rom a t reatment  works must  comply wi th  the federa l
r egu la t i ons  a t  40  C .F .R .  pa r t  503  p romu iga ted  pu rsuan t  t o  Sec t i on
405  (d )  o f  t he  CWA.  33  U .S .C .  S  1345  (e )  ( emphas i s  added )  .  As
noted supra,  Respondent  does not  argue that  he d ic l  not  d ispose of
sewage slud,ge from a treatment works for which federal
reg 'u la t i ons  have  been  es tab l i shed  pu rsuan t  t o  Sec t i on  405  (d )  .
o rde r  on  Comp la inan t ' s  Mo t ion  fo r  Acce le raLed  Dec is ion  on
L iab i l i t y  a t  7 .  See  F i r s t  Amended  Answer  $$  50 ,  5 l _ ,  69 ,  70 ,  j 3 ,
J4 ,  ' J7 ,  78 ;  Comp l  .  Ex .  39 ,  40 .  Ra the r ,  t . h roug rhou t  t he  cou rse  o f
th is  proceeding,  Respondent .  does argue that  he was ignorant  o f
the  f  ede ra l  l aw .Z l l  F i r s t  Amended  Answer  g i l i  50 ,  5 ! ,  69 ,  j 0 ,  73 ,

r l \
:41-

4 'Responden t  con tends
ins t ruc t i ons  supp l i ed  by  the
Sou thwes te rn  D is t r i c t  o f  t he
the  Pa r t  503  regu la t i ons ,
noncompl iance wi th  federa l

that  he "was fo l lowing guide l ines and
Brown County Health Department. and the
Ohio EPA, "  which never  referred h im to

sugigest ing such re l iance excuses
regu la t i ons .

. A
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74 ,  ' 7J ,  ' 18 ' ;  Second  Arnended  Answer  g t$  69 ,  73 ,  i i ;  Comp l  .  Ex  .  39 ,
40 .  As  p rev ious l y  d i scussed  i n  the  Orde r  on  Comp la inan t ' s  Mo t j -on
fo r  Acce le ra ted  Dec is ion  on  L iab i l i t y ,  da ted  December  7  ,  2005 ,
and as fur ther  d iscussed in f ra,  such professed ignorance of  the
law  does  no t  obv ia te  Responden t ' s  I i ab i - l  i  f  w  f  o r  r z i  n1a t i ng  f  ede ra l
l aw .

Fu r the rmore ,  t he  C lean  wa te r  Ac t  i s  a  s t r i c t  l i ab i l i t y
s ta t . u te .  33  U .S .C .  S  1_311 (a )  ( , ,Excep t  i n  comp l i ance  w i t h  t h i s
sec t i on  and  sec t i ons  L3L2 ,  L3 I6 ,  L3L i  ,  L328 ,  L342 ,  and  L344  o f
th i s  t i t l e ,  t he  d i scha rge  o f  any  po l l u tan t  by  any  pe rson  sha l l  be
un lawfu l " ) .  See  Am.  Canoe  Ass ,n  v .  Murphy  Fa rms ,  I nc .  |  4L2  F .3d
536 ,  540  (4 th  c i r .  2005 )  ( " t he  cwA  c rea tes  a  reg r ime  o f  s t r i c t
r i ab i l i t y  f o r  v io la t i - on  o f  i t s  s tand .a rds " )  .  The  EpA i s  no t .
requ i red  to  pe rsona l l y  s t ress  the  genera l  ob l i ga t i on  co  comp ly
w i th  the  manda tes  o f  t he  cwA to  a l l  pe rsons  fa r l i ng  w i th in  the
Ac t ' s  j u r i sd i c t i on .  The re fo re ,  RespondenL ' s  con t i nued  asse r t i on
o f  h i s  i gno rance  o f  t he  l aw  and  re l i ance  on  s ta te  and  l oca l
"g tu ide r ines  and  i ns t ruc t i ons "  t h roughou t  t h i s  reco rd .  o f
p roceed ing  does  no t  d i s tu rb  my  ea r l i e r  f i nd ings  o f  l i ab iL r t y ,2a /
no r  does  i t .  a f f ec t  t he  add i t i ona l  f i nd inqs  o f  l i ab i l i t v  on  the
remain ing counts made here in.

D .  L iab i l i t y

The  reco rd  o f  p roceed ing  i n  Lh i s  ma t te r ,  wh ich  i s  rep le t .e
w i th  Responden t ' s  own  ad .m iss ions ,  c lea r l y  es tab l i shes
Responden t ' s  I i ab i l i t y  f o r  a l l  f ou r  coun ts  o f  v io la t . i ons  a l l eged
in  t he  comp la in t .  r n  f ac t ,  s i gn i f i can t l y ,  one  o f  Responden t ' s
i n i t i a l  s ta temen ts  a t  t he  ev idenL ia ry  hea r ing  on  th i s  mar re r  was ,
"Your  Honor ,  i t  wou ld  be  so  s i l l y  f o r  me  to  c la im  comp l iance  w i th
503 ,  s ince  one  th ing ,  r  had  no  i dea  wha t  503  was  a t  t he  t ime
.  [ so ]  r  am in  no  way  t r y ing r  t o  c la im  comp l iance  w i th  503 ,  bu t  r
am c la im ing  r  f o l l owed  a l l  d i rec t i on  g i ven  me  by  the  depar tmen ts
tha t  l i censed  me ,  the  B rown  Coun ty  Hea l th  Depar tmen t . , ,  H r ,g  T r .

( . . . con t i nued )
9 [9 [  50 ,  51 ,  69 ,  J0 ,  J3 ,  74 ,  ' 77 ,  18 .  Responden t  f u r t he r  asse r t s  t ha t .
he "was never  to1d"  that  "he should be concerned abouL develo 'o i -nq
( 1 r  r ' a f  a  i  n  i  n ^  = n r z  i  - t ^ - - -  r  - i  ̂ -  \ r . i  t s - ^ - ^ -  n ^ - . . . 1  - - ^ - ^ - rv !  ! euq r r l r r r g  a r r y  l - n ro rma t l - on  on  N i t rogen  Requ i remen ts , , ,  t ha t  he
"was never  t .o ld  anyth ing about  the requi rements for  a  cer t i f icat ion
s ta temen t  pu rsuan t  t o  40  C .  F .  R .  503  .  17  (b )  (6  )  ,  , ,  and  tha t  he  ' .was
never  t .o ld  anyth ing about  Vector  At t ract ion Reduct ion requi rements
i n  503 .33 (b )  ( 9 ) ,  ( b )  ( 10 ) ,  ( b )  ( 12 ) . "  Second .  Amended .  Answer  $g l  69 ,
t 3 ,  71  .

2 4 /  ^ ,s '  The ear l
o f  the Order  on
L iab i  1  i  t y .

i  p r  f  i  n d i  n n c  n €  
' l  ' i : 1 .  ' i  ' l  i  + - "r e !  ! r r r v ! r l v J  v L  f  I c r l J J _ r t L - y

Comp la inan t ' s  Mo t ion  fo r
are summar ized on page 14

Acce le ra t .ed  Dec is ion  on



vo l .  ! ,  L9 .  I n  r esponse  t o  t h i s  sLa temen t ,  I  no ted  my
unders tand ing  tha t  Responden t  was  "no t  conLes t i ng  Ih i s ]  l i ab i l i t y
i n  t he  sense  [o f ]  deny ing  coun ts  one ,  two ,  t h ree  o r  f ou r ,
i n  t e rms  o f  l i ab i l i t y ,  "  ra the r  he  was  i n  essence  admi t t i ng  h i s
fa i l u re  to  mee t  t he  Par t  503  requ i remen ts  wh i l e  "a rgu ing  tha t  he
be l i eved  he  was  comp ly ing  w i th  some o f  t he  ru l -es . "  H r ' g  T r .  vo l - .
1- ,  20.  Respondent  af f i rmed that  th is  assessmenL of  h is  argument
was  co r rec t .  H r ' g  T r .  vo l .  1 ,  2L .

A t though  the  a l l ega t i ons  i n  Coun t  I  and  pa r t  o f  Coun t  f I=2 '
o f  t he  Comp la in t  we re  fu l1y  and  f i na l l y  ad jud . i ca ted  based  on
Responden t ' s  p lead ings  i n  t he  o rde r  on  Comp la inan t , s  Mo t ion  fo r
Acce le ra ted  Dec is ion  on  L iab i l i t y ,  I  neve r the less  rev i s i t  t hese
issues  he re .  Fu r the r ,  t he  tes t imony  and  ev idence  p resen ted
dur ing  the  hea r ing  on  th i s  ma t te r  c iea r l y  es tab l i sh  Respond .en t , ' s
l i ab i l i t y  f o r  t he  rema in i nq  coun ts ,  i . e .  t he  po r t i on  o f  Coun t  r r
no t  p rev ious l y  ru led  upon  in  the  o rde r  on  comp la inan t , s  Mo t ion
fo r  Acce le ra ted  Dec is ion  on  L iab i l i t y  as  we l l  as  Coun ts  I I f  and
IV .  Spec i f i ca l l y ,  Responden t ' s  l i ab i l i t y  unde r  Sec t i on  405 (e )  o f
the CWA for  each of  the a l legred v io la t ions of  the par t  503
regu la t i ons  i s  d . i scussed  be low ,  i n  t u rn .

Respondent Fail-ed to CompJ.y with Vect,or Attraction
Reduction Requirements for Domestic Septage, pursuant
t , o  40  c .  F .  R .  S  503  .  15  (d )

fn  Coun t  I  o f  t he  Comp la in t ,  t he  Reg ion  a l l eges  tha t  "Fo r
each  o f  t he  1 ,092  t ruck  l oads  o f  domes t i c  sep tage  app l i ed  to  the
S i te ,  "  Responden t  f a i l ed  to  mee t  t he  vec to r  a t t rac t i on  reducL ion
requ i remen ts  i n  40  C .F .R .  S  503 .33  (b )  ( 9 ) ,  ( b )  ( l _0 ) ,  o r  ( b )  ( 12 )  as
manda ted  by  40  C .F .R .  S  503 .15 (d ) .  Comp la in t  $  50 .  .Based  on
severa l  o f  Respondent 's  admiss ions in  the Answer and Fi rs t
Amended Answer and on Respondent 's  fa i lure to  comply wi th  the
order  Grant ing Mot ion for  a  More Def in i te  Answer,  the order  on
Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion  on  L iab i l i t y  he ld
tha t  Responden t  v io la ted  40  C .  F .  R .  S  503  .  l - 5  (d )  when  land  app ly ing
domes t i c  sep tage  to  the  S i te  f rom May  2000  to  m id -Apr i l  2002 .29 /

4 i  Spec i f i ca l l y ,  RespondenL  was  found  l i ab1e  fo r  t he  po r t i on
of  Count  IT that  a l leged that  he fa i led.  to  comply wi th  the Annual
App l i ca t i on  Ra te  Po l l u t i on  L im iLs  se t  f o r t h  a t  40  c .F .R .  s
503 .1 -2  ( c )  .

4 /  As prev ious ly  d. iscussed in  the ord.er  on compla inant 's
Mot ion for  Accelerated Decis ion on L iab i l i ty ,  Respondent  admj- tLed.
tha t  he  "d id  app ly  app rox ima te l y  L246  t ruck  l oads  o f .  domes t i c
sep tage  f rom May  2000  to  t v t i d -ap r i r  2002 ,  f o l l ow ing  ru les  and
spec i f i ca t i ons  supp l i ed  to  h im  by  the  B rown  Coun ty  Hea l th

( con t i nued . . .  )
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Order  on Compla i -nant ,s  Mot ion f  or
L i ab i l i t y  a t  1 -0 .  These  adm iss ions
su f f i c i en t  t o  sus t .a in  the  ea r l i e r
l i ab i l i t y  unde r  Sec t i on  405  (e )  o f
a l l ega t i ons  con ta ineC in  Coun t  I .

Acce le ra ted  Dec is ion  on
- F - - z i . i  - ^  ^ ' l,  S  L c t n U I I i g  a I O n e ,  a f  e

f i nd ing  o f  Responden t ' s
f he  CL {A  based  on  the

Never the ress ,  Responden t  aga in  admi t t . ed  h i s  l i ab i l i t y  f o r
v i o l a t i ons  o f  40  C .F .R .  S  503 .  j - 5  ( d )  a t  t he  ev iden t i a r y  hea r i ng  i n
th is  mat ter .  At  the hear ing,  Respond.ent  admi t ted,  , 'Never  in  any
w?y, shape or form have r ever i-ntended that r was in compliance
w i t h  503  because  r  was  no t . "  H r ' g  T r .  vo l .  3 ,  204 -206 .  r ndeed ,
Responden t  t es t i f i ed  tha t  g i ven  h i s  cu r ren t  unders tand ing  o f  t he
operat ional  and recordkeepingr  requi rements of  the par t  503
subpar t  B  regu la t i ons ,  he  be l i eves  he  "cou fd  have  meL , ,  t hem.
Hr ' g  T r .  vo l .  3 ,  204  (emphas i s  added ) .

rn fact ,  Respondent .  apparent ly  be l ieves he could have
sa t i s f  i ed  40  C .  F .R .  S  503  . 15  (d )  s imp l y  by  add i_ng  l ime  ro  each
truck load of  septage pr ior  to  land apply ing i t .zJ /  compl  .  Ex.  42
He  op ined  Lha t  i t  i s  no t  "a  comp l i ca ted  p rocess  to  take  ca re  o f
l iming the sewer ins ide a t ruck the t rucks that  are out

26 /  ( . . . con t i nued )
Depar tment  and the Sout .hwestern d is t r ic t  o f  the Ohio Envi ronmenta l
P ro tec t i on  Agency ,  t hese  i ns t ruc t i ons  d id  no t  i nc lude  any  o f  t hese
spec i f i ca t i ons  the re fo re  Responden t  d id  no t  f o l l ow  these
guidel ines.  "  F i rs t  Amended.  Answer t i  50.  I  noted.  such response was
par t  o f  a  pat tern of  responses in  the F i rs t  Amended Answer and
Second Amended Answer,  in  which Respondent  fa i led t .o  d i rect ly
answer whether  he compl ied wi th  the vector  a t t ract ion requi rement i
and instead s imply  chal lengred the accuracy of  the number of
t ruck loads of  sewage s ludqe dumped.  I  fur ther  noted thaL t .he vector
at t ract ion reduct ion requi rements are t r iggered once any amount  of
domes t l c  sep taqe  i s  app l i ed  t o  t he  rand .  , see  40  c .F .R .
SS  503 .1 -5 (d )  ,  503 .33 (b )  ( 9 ) ,  ( b )  ( 10 ) , ,  and  (b )  ( 12 ) .  a l r hough
Respondent 's  answers d id not  c lear ly  respond t .o  the a l legat ions i r t
count  r ,  r  deemed such a l legat ions as ad.mi t t .ed,  pursuant  to  the
o rde rGran t i ngMo t i on fo raMoreDe f i n i t eAnswer

4 /  Vec to r  a t . L rac t i on  reduc t i on  unde r  40  C .  F .R .  S  503 .15  (d )  i s
ach ieved  v i a  40  C .F .R .  S  503 ,33 (b )  ( 9 )  and /o r  ( b )  ( 10 )  by  i n j ec r i ng
sepLage in to the ground and/or  incorporat ing septage in to the so i l .
The  so i l  " i s  used  as  a  ba r r i e r  be tween  the  sep tage  and  the
envi ronment  to  keep the vectors away and becomes a
Lreatment  medium for  that  septage tby incorporat ing i t  in to  the
so i l  ma t r i x l  .  "  H r ' g  T r .  vo l .  2 ,  2o  .  A l t e rna t i ve l y ,  vec to r
a t . t r ac t i on  reduc t i on  i s  ach ieved  v i a  40  c .F .R .  s  503 .3 :  i n l  t r z l  by
us ing r  an  a l ka l i ne  subs tance ,  such  as  l ime ,  t o  t rea t  Lhe  sep tage ,
reducing i ts  odor  and accelerat ing the d.eath of  some pathogens.
H r ' g  T r .  vo l .  2 ,  2L -22 .  
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t .here that  are us ing th is  method say that  20 pounds would
t rea t  a  thousand  ga l l ons  p re t t . y  we l l  no  ma t te r  wha t  i t s  con ten t .
i s ,  how  much  so l i ds  i s  i n  i t . "  H r , g  T r .  vo l .  3 ,  204 -05 .  He
con t inued ,  " r  am no t  comp le te l y  i gno ran t ,  and  i f  r  wou ld  have
known th i s  [ l im ing  me thod ]  was  a  poss ib i l i t y ,  my  s i t e  wou ld  s t i l l
be open today and I  would be pul l ing a l ime s lur ry  onto my
t rucks . "  H r ' g  T r .  vo1 .  3 ,  2A5 .  Comp la inanL ,s  w i t ness  Mr .  Va ld i s
^ . i  ^ F ^ - ^ 2 8 /  , . 1 . :  ̂r i r sLc r r s -  q rsag i reed ,  t es t i f y i ng  tha t  add ing  an  a l ka i i ne
subs tance ,  such  as  l ime ,  t o  a  t ruck load  o f  sep tage  a lone  i s  no t
enough .  The  a l ka l i ne  add i t i on  me thod  o f  vec to r  a t . t r ac t i on
reduct ion involves tak ing before-  and af ter -ad.d i t ion pH
measurements to  ensure each load of  septage mainta ins the proper
pH o f  L2  o r  above  fo r  a t  l eas t  t h i r t y  m inu tes ,  and  bes t
management  pract ices advise the appl icat ion of  a  th in  layer  of
s l udge  t o  t he  l and .  H r ' g  T r .  vo1  .  2 ,  L86 -81  .  ,See  Comp l .  Ex .  7 ,  B .
Add i t i ona l l y ,  t he  l and  app l i e r  mus t  keep  a  reco rd  o f  t he  pH fo r
each  t ruck load  be fo re  the  sep tage  i s  l and .  app l i ed .  H r ,g  T r .  vo l .
2 ,188 .  See  Comp1 .  Ex .  7 ,8 .  Fu r t he r ,  t he  requ i s i t e  amoun t  o f
l ime  va r ies  f rom load - to - l oad ,  so  mu l t i p le  measuremen ts  mus t  be
taken for  each t ruck load,  regrard less of  past  exper ience wi th  t .he
app rox ima te  amoun t  o f  l ime  requ i red . .  H r , g  T r .  vo l - .  2 ,  187 -88 .

T ) r r r i n c r  t h e  e v i d e n t i a r w  h e a r i n c r .  M r  T , a r r r z  G r - i  f f . i  f h .  a  f o r m e rt t s q ! a t l v ,  I " I r .  ! q ! ! y  u ' ! f  ! I I _ - - ,

Director  o f  Envi ronmenta l  Heal th  at  the BCHD who held.  that
pos i t i on  du r ing  the  t ime  re levan t  t o  the  comp la in t ,  t es t i f i ed
that  Responoent  engraged in  l iming act iv i ty  a t  the Si te  to  combat
a  mosqu i t o  p rob lem.?9 /  H r ,g  T r .  vo l  .  2 ,  26 I -62 ,  2 j 2 -73 ;  H r ,g  T r .
vo l .  3 ,  l -B -19 .  The  reco rd  re f l ec t s  Responden t  s im i l a r l y  c la imed
he  d id  app l y  some  l ime  t o  t he  S i t e .  See  Comp l .  Ex .  39  ( " I  d i d
add  p robab ly  400  pounds  o f  l ime  to  the  s i t e  j us t  t o  make  su re  t . he
odor stayed in the woods and r d. id. spray for mosquitoes everv

4! /  Mr.  A is tars  is  an envi ronmenta l  engineer  who has served.  as
Sludge Program Manager  in  the Water  Enforcement  and Compl iance
Assu rance  B ranch  o f  u . s .  EpA  Reg ion  v  s i nce  1994 .  H r ,g  T r .  vo l  .  1_ ,
239 -4L .  As  S ludge  P rog ' r am Manage r ,  Mr .  A i s ta r s  i nspec t s  s i t es
fa l l i ng  unde r  EPA  j u r i sd i c t i on  acco rd ing  t o  40  c .F .R .  pa r t  503  and
has received and g iven extensive t ra in ing on the Par t  503 sewage
s ludge  regu la t i ons .  H r ' g  T r .  vo l .  1 - ,  243 .  He  es t ima tes  t ha t  he
has  worked  on  50  t . o  70  sep tage  en fo rcemen t  cases  s ince  becoming  the
Sep tag re  P rog ram Manager .  H r ,g  T r .  vo l  .  l ,  260  .

22 /  f n te resL inc r l v .  M r .  G r i f  f  i t h  a l so  t es t i f  i ed  t ha t  , , a  l a rge
f ish ins i ;k ; ; ; ; r ' t " f f : - r 'a ] - recr ly  across f rom rhe s i re  in  20aL,  and
he bel ieved th is  cont . r ibuted to  the mosqui to  problem on Clement
Road .  H r ' g  T r .  vo l .  3 ,  16 -18 .  Tn  f ac t ,  M r .  G r i f f i t h  wen t  so  f a r
as  to  no te  h i s  be l i e f  cha t  " t he  mosqu i to  p rob lem p robab ly  come much
more  l i ke l y  f rom tha t  l a rge  l ake  than  i L  was  coming  f rom the
septagre s i te  t .hat  was bui l t  severa l  hundred feet  awav.  Hr 's  Tr .
vo l - .  3 ,  19 .  
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year")  However ,  there was no demonstrat ion t .hat  such l iminq
was done in  a measured,  t imed,  methodica l  manner .

Even assuming,  argLtendo,  that  some l iming.  act iv i t ies were
r - o n d t t r ' f c d  R o q n n n r l a n l -  ' q  l i a h i l i t - r r  F c t r  f . a ' i - i  ' i n n  t - n  n n m n l \ /  r ^ r i 1 - h  t - h ov v r r s s v e v v ,  r \ u r y v r r u s l l L  r  I I q v a r r u J  ! V !  l q f f , I I I y  L V  V v l t t ! , ! J  v v I u r t r  U I I E

vec to r  a t t r ac t i on  reduc t i on  requ i remen ts  o f  40  C .F .R .  S  503 .1_5 (d )
s t i l l  s tands .  The  p ro f fe red  tes t imony  fa i l s  Lo  demons t ra te
su f  f  i c i en r  comp l i ance  w i rh  40  c .F .R .  S  503 .33  (b )  ( 9 ) ,  ( b )  ( 10 )  ,  o r
(b )  (1 -2 )  du r ing  the  pe r iod  be tween  May  2000  and  m i -d -Apr iL  2002 ,
and Respondent  d id  not  produce any corroborat ing exhib i ts  or
tes t imony  to  sugges t  o the rw ise .  I n  f ac t ,  Responden t  h imse l f
ce r t i f i ed  he  was  no t  i n  comp l iance  w i th  the  vec to r  a t . t r ac t i on
reduc t i on  requ i remen ts .  H r ' g  T r .  vo i - .  2 ,  75 ;  Comp l .  Ex .  4L .  The
record ref lects  Respondent  used a system of  p ipes to  pump
un t rea ted  sep tage  e i t he r  d i rec t r y  ou t  on to  the  su r face  o f  t . he
g round ,  o t ,  a t  a  m in imum,  i n to  a  sys tem o f  open  t renches . f9 '  H r ,g
T r .  vo l  L ,  L32 -31  ;  H r ' g  T r .  vo l  2 ,  22 -25 ;  H r ,g  T r .  vo l  3 ,  182 -83 .

Moreover ,  Compla inant . 's  exhib i ts  fur ther  demonstrate
Responden t ' s  l i ab i l i t y  f o r  f a i l u re  to  comp ly  w i th  the  vec to r
a t t rac t j - on  reduc t i on  requ i remen ts  fo r  domes t i c  sep taqe ,  se t  f o rLh
a t  40  c .F .R .  s  503 .1_5 (d )  .  r nspec t i ons  o f  t he  s i t e  we re  conduc ted
on  Apr i l  11  ,  2002  and  Apr i l  15  ,  2002 ,  p rompted  by  a  nu i sance
comp la in t  l odged  w i th  the  BCHD a l l eg ing  the  S i te  emana ted  a
s t . ronq  odo r  and  a t t rac ted  a  l a rge  number  o f  mosqu i toes .  H r ' g  T r .
vo l .  L ,  L2 I -22 ,  L2 i .  Obse rva t i ons  o f  t he  S i t e ,  acco rd ing  t o  t he
test imony of  severa l  wi tnesses and the wr i t ten j -nvest igat ion
repo r t s ,  revea led  the  p resence  o f  s tand ing  and  poo led  sewage
s ludge ,  app rox ima te l y  one  to  Lwo  fee t  i n  dep th , r '  and  a  sys tem o f
above-ground PVC pipes used to pump and t ranspor t  the s ludge f rom
the  S i te ' s  d r i veway  a rea  to  fa r the r  back  on  the  S i te .  H r ,g  T r .
vo l .  L ,  L23 -39  ,  209 -13 ,  228 -3A ;  H r ' g  T r .  vo l  .  2  ,  l - 10 -11 - ;  Comp l  .
Ex .  L3 ,  L4 ,  15 ,  16 .  pho tog raphs  o f  t he  S i t e  con f i rm  t he
obse rva t i ons  tes t i f i ed  to  by  the  w i tnesses  and .  c i t ed  i n  t he
. i - - ' ^ ^ F ] ^ ^ F ] ^ *  - - - i  r  . . ^  a nr nves r rgac ron  repo r t s .  H r ' g  T r .  vo l .  1 ,  L32 -39 ;  Comp l .  Ex .  55 -

4/  Respondent  descr ibed h is  proper ty  as havingt  t 'approx imate ly
15  t renches ,  200  fee t  l ong ,  some 8  i nches  w ide  and  some 24  i nches
wide,  "  which were open condui ts  that  received the septage pumped
f rom Respond .en t ' s  t r ucks .  Comp l  .  Ex .  39 ;  r 1 r , g  T r .  - r o f .  t ,  25 .
Responden t  t . es t i f i ed ,  "we  were  no t  cove r ing  the  t renches .  r t  was
too  d i f f i cu l t  t . o  cu t  a  t rench  and  even  th ink  i L  wou ld  be  l i ke l y
t ha t  you  wou ld  cove r  i t  t he  same  day . "  H r ,g  T r .  vo l .  3 ,  183 .

4/  Even t .hough Respondent  adni ts  the s tanding septage at  h is
s i te  was "probably  e ight ,  maybe ten inches deep,  "  Respondent  arg iues
the depth appeared much greater  than i t  was because of  "a  good s ize
swa le "  on  h i s  P rope r t y .  H r ' g  T r .  vo l .  3 ,  180 -81_ .  I  f i nd  no  mer i t
t o  t h i s  t heo ry  o f  i l l u s i on .  
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Add i t i ona l l y ,  i n  Responden t ' s  f i r s t  response  to  the  EPA 's
in fo rma t ion  reques ts ,  Responden t  admi t ted  "  I t ] he re  was
approx imate ly  1-5 t renches s ince we had t . rouble p lowing the
sewage in to the ground due to the water  [and]  the problem
of  s tand ing  sewage . "  Comp l .  Ex .  39 .  Add i t i ona l l y ,  L ieu tenan t
John  Fe t te rs ,  o f  t he  B rown  Coun ty  Sher i f f ' s  DeparLmen t ,  s ta ted
that  in  2001-  he observed Respondent  dumping sept .age f rom his  pump
t ruck  on to  the .S i te ,  wh ich  was  p lagued  by  s t .and ing  wa te r .  Comp l  .
. E ; X .  A Z .

f n  r esponse  t o  EPA 's  i nves t i ga t i on  i n to  t h i s  case ,
Responden t  h imse l f  ce r t i f i ed  tha t  he  "was  i ns t ruc ted  tha t  t he
su r fac ing  sep tage  was  no t  s ign i f i can t  as  l ong  as  i t  s tayed  on  my
p rope r t y . "  Comp l .  Ex .  4 I .  Th i s  ce r t i f i ca t i on  t ha t  t he  S i t e
conta ined untreated septage exposed to the envi ronment
demonstrates that  Respondent  was not  in  compl iance wi th  the
vector  a t t ract ion reduct ion requi rements f rom May 2000 through
mid -Ap r i L  2002 Hr ' g  T r .  Vo l .  2 ,  22 -23

F ina l l y ,  Responden t  does  no t  d i spu te  h i s  l i ab i l i t y  i n  h i s
pos t -hea r ing  b r i e f s .  Thus ,  my  p rev ious  ru l i ng  f i nd ing  Responden t
l i ab le  fo r  t he  v io la t i ons  a l l eqed  i n  Coun t  I  s t i l l  s tands .

Respondent railed to Comply with AnnuaL Rpplication
Rate for  Domest ic  Septage,  Pursuant  to  40 C.F.R.  S
503  .  L2  ( c )

In  Count  f f  o f  the Compla int ,  the Region charges Respondent
w i th  v io la t i ons  o f  two  requ i remenLs .  The  f i r s t  a l l ega t i on  i s
that  Respondent  fa i led t .o  comply wi th  the annual  appl icat ion rate
po l l u t i on  l im i t  se t  f o r t h  a t  40  C .F .R .  S  503 .13  ( c ) ,  i n  v i o l a t i on
o f  40  C .F .R .  S  503 .1 -2  ( c )  .  Comp la in t  g l  61  .  Unde r  40  C .F .R .  S
503 .12 (c ) ,  no  pe rson  sha l l  app l y  domes t i c  sep tage  t o  t he  l and
a f  t e r  t . he  annua l  app l i ca t i on  ra te  spec i f i ed  bV  40  C .F .R .  S
503 .13 (c )  i s  r eached .  Acco rd ing  t o  40  C .F .R .  S  503 .13 (c ) ,  t he
annua l  app l i ca t i on  raLe  fo r  domes t i c  sep tage  app l i ed  to
ag r i cu l t u ra l  l and ,  f o res t ,  o r  a  rec lamat ion  s i t e  sha l1  no t  exceed
the annual  appl icat ion rate ca l -cu lated us ing the fo l lowing
equa t ion :

AAR-
0 .0026

Under that  equat ion,  " iU\R" represents the annual  appl icat ion
ra te  i n  ga l l ons  pe r  ac re  pe r  365 -day  pe r iod ,  and  \N , ,  rep resen t . s
the  amoun t  o f  n i t rogen  i n  pounds  pe r  ac re  pe r  365 -day  pe r iod
needed by the crop or  vegetat ion grown on the land ( , 'N i t rogen

2 .
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Requ i remen t " )  40  C .F .R .  S  503 .13 (c ) .  He re ,  acco rd ing  t o
in format ion prov ided by Respondent  in  h is  F i rs t .  Response to the
EPA in format ion requests on Augrust .  L3,  2002,  the Ni t . rogen
Requ i remen t  f o r  t he  s i t e  i s  30  pounos  o f  n i t rogen  pe r  ac re  pe r
yea r ,  wh i ch  wou ld  a l l ow  f o r  an  annua l  app l i ca t i on  ra te  o f  11 ,538
ga l l ons  pe r  ac re  Fe r  yea r .€ /  comp l .  Ex .  39 .  see  F i r s t  Amended
Arrswer g lg l  59,  60.

The  Orde r  on  Comp la inan t . ' s  Mo t ion  fo r  Acce le ra t .ed  Dec is ion
o r r  L r -ap t - r r cy  f ound  Responden t  l i ab l e  unde r  40  C .F .R .  S  503  . L2 (c )
fo r  f a i l u re  to  comp ly  w ich  the  annua l  app l i ca t i on  ra te  po l l u t i on
I imi ts ,  based on severa l  o f  Respond.ent 's  ad.miss ions conta ined.  in
RespondenL's  F i rs t  Amended Answer.  r /  Respondent ,s  ad.miss j -ons,

i '  r  aga in  emphas ize  tha t  t he  f i gu res  fo r  t he  N i t rogen
Requ i remen t  and ,  de r i va t i ve l y ,  t he  AAR o r ig ina te  so1e ly  f i om
in fo rma t ion  Responden t  p rov ided  i n  h i s  p lead ings . '1'nr_ s r s
app rop r ia te  cons ide r ing  che  regu la t i ons  p lace  the  bu rden  o f
developing and reta in ing the Ni t rogen Requi rement  on the septage
pumper  who  l and  app l i es  domes t i c  sep tage .  40  c .F .R .  s  503 .  j - 7  ( b )  .
rn  Responden t ' s  Augus t  L3 ,  2002  Response  to  the  EpA in fo rma t ion
reques ts ,  he  admi t ted  tha t  "maybe  6  ac res  l o f  h i s  p rope r t y  was ]
used  to  dump on  s i -nce  June  L991  . "  Comp l  .  Ex .  39 .  o the r  es t ima tes
o f  t . he  a rea  o f  t he  16 -ac re  s i t e  used  fo r  l and  app ly ing  domes t i c
septage ranged f rom one to three acres.  compl  .  Ex.  j -5  ,  L6.  The
approx ima te  s i ze  o f  t he  s i t . e ,  as  used  to  ca l cu la te  Lhe  AAR i s  5  .5
ac res .  F i r s t  Amended  Answer  g l  66 .  Add i t i ona r l y ,  t he  accu racy  o f
these  f  i gu res  i s  p remised  on  Responden t , s  ad .m iss ions  and
Comp la inan t ' s  a l l ega t i ons  deemed  admi t ted . See Fi rs t  Amended
Answer  $91  59 ,  60 ,  66 .  Fu rLhe r ,  ne i - t he r  t he  Reg ion  no r  Responden t
has d isputed the Ni t rogen Requi rement  or  AAR. ca lcu lat . ions used
th roughou t  t h i s  p roceed ino .

:2 /  As  p rev ious l y  d i scussed  i n  the  o rde r  on  compra inan t ' s
Mo t ion  fo r  Acce le ra ted  Dec is ion  on  L iab i r i t y ,  Responden t  has
admi t t . ed  ownersh ip  o f  two  t rucks  used  to  hau l  t he  co l l ec ted
domest ic  septage/sewage s ludge,  wi th  each t ruck load averagr ing at
l eas t  600  ga l l ons  o f  domes t i c  sep tage /sewage  s ludge .  F i r s t  Amended
Answer  g .  64 .  Responden t .  admi tLed  tha t  he  app l i ed  a t  l eas t  852 ,200
gal lons of  domest ic  septagre/sewage s ludge to the Si te  between May
L999  th rough  m id -ap r iL  2002 .  More  s ig rn i f  i can t l y ,  Responden t
admit ted to  apply ing domest ic  septagre/sewage s ludge to the Si te  in
a t  l eas t  t he  fo l l ow ing  annua l  app l i ca t i on  ra tes  a l l eged .  i n  t he
Second Amended Compla int :  35, '181 gal lons per  acre per  year  f rom May
!999  th rough  Apr i l  2000 ;  42 ,218  ga l l ons  pe r  ac re  pe r  yea r  f rom laay
2000  th rough  Apr i l  2001 ;  78 ,581 -  ga l l ons  pe r  ac re  pe r  yea r  f rom v tay
2001  th rough  m id -Apr iL  2aa2 .  These  ra tes  were  based  on  an
es t ima ted  ac reage  o f  5 . . 5  ac res  f o r  t he  po r t i on  o f  t he  S i t e  u t i l i zed

See Order  on Compla inant ls  Mot ion for

3 l_  
( con t i nued .  .  .  )
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s tand ing  a1one ,  a re  su f f i c i en t  t o  sus ta in  the  p rev ious  f i nd ing  o f
l i ab i l i t y  f o r  f a i l u re  to  comp ly  w i th  the  annua l  app l i ca t i on  ra te
po l l u r i on  l im i r s  o f  40  c .F .R .  s  503 .1 ,2 ( c \ .

Regard less,  I  note again that  Respondent  conceded such
l iab i l i ty  a t  the hear ing when he admi t ted,  ' .Never  in  any wdy,
shape or  form have f  ever  in tended that  I  was in  compl iance wi th
503  because  I  was  no t . "  H r ' g  T r .  vo l .  3 ,  204 -206 .  Fu r t he r ,
Comp la inan t ' s  w i tness  Mr .  A i s ta rs  tes t i f i ed^  tha t ,  based  on  h i s
rev iew  o f  t he  EPA 's  en fo rcemen t  f i l e ,  Responden t  d id  "no th ing "  t o
comply wi th  the annual  appt icat ion rate l imi t .  between May 2000
and  m id -Ap r i L  2002 .  H r ,g  T r .  vo1 .  2 ,  39 .

Respondent  at tempted to  argue at  the hear ing,  "Once I  knew
what  503 was,  r  could have met  the regui rements of  503 f i rs t  by
u t i l i z i ng  a l l  16  ac res  t ha t  I  had . "  H r ,g .T r .  vo1 .  3 ,  204 .  Even
assuming ,  a rguendo ,  t ha t  Responden t  u t i r i zed  the  enL i re  L6  ac re
s i te ,  Responden t ' s  l i ab i l i t y  f o r  f a i l i ng  to  comp ly  w i th  the  AAR
po l l u t i on  l im i t s  o f  40  C .F .R .  S  503 .72 (c )  s t i 11  s tands . l 4 l  The

( . . . con t . i nued )
Acce le ra ted  Dec i s i on  on  L i ab i l i t y .  Thus ,  based  on  Responden t , s
admiss ions ,  beLween  May  1999  and  Apr i l  2000 ,  Respond .enL ' s  ra te  o f
l and  app ly ing  domes t i c  sep tage  had  a l ready  exceeded ,  t h ree fo ld ,  t he
annua l  app l i ca t . i on  ra te  o f  11 ,538  ga l l ons  / ac re / yea r .  S im j - l a r1y ,
be tween  May  2000  t . o  Ap r i l  2001 ,  and  be tween  May  20OL to  rn id -Apr i l
2002 ,  Responden t ' s  ra te  o f  l and  app ly ing  domes t i c  sep tage  aga in
exceeded  the  annua l  app l i ca t . i on  ra te  o f  L l - , 538  ga l l ons  /ac re /yea r ,
t hese  t imes  fou r fo ld  and  seven fo ld ,  respec t i ve l y .

3! /  The ca lcu lat ions for  the AAR dur ing the per iods of  t ime
re levan t  t o  th i s  p roceed ing ,  d i scussed  i n  de ta i : -  sup ra ,  u t i l i zed
5 .5  ac res  as  t he  es t ima ted  ac reage  f o r  t he  po r t i on  o f  t he  s i t e
r i f  i I  i z a d  h r z  R o s n o n r l c n | -  f n r  l a n f l  a n n l r r i n r - r  r l n m o q f  i r .  q a n 1 - ; r . y o  I n I h i  l a! 4 u s  v J  r \ e r y v r r u s r t L  ! v !  r q t r u  q F / l J t y r l l v  v v r r r g D u r u  J g I / u q v e  r  v v r r r ! s

Responden t ' s  P rope r t y  may  be  16  ac res  i n  t o ta l ,  t he  en t i re  S i te
c lea r l y  i s  no t  ava i l ab le  space  fo r  l and  app ty ing  domes t i c  sep tage .
A  po r t i on  o f  t he  16  ac res  j - s  used  as  a  sa l vage  ya rd  and  no t
esLab l i shed  as  ag r i cu l t u ra l  l and ,  f o res t  1and , ,  o r  a  rand
rec lamat ion  s i t e .  Thus ,  Responden t  cou ld  no t  u t i L : - ze  the  en t i re  16
acres for  land apply ingr  domest ic  septaqe.  Never theless,  for  the
purposes of  argument ,  i t  is  wor thy to  note that  even i f  the ent i re
15  ac res  were  used  i n  mak ing  the  AAR ca l cu la t i ons  (ga l l ons  pe r  yea r
+  l - 6  ac res ,  i ns tead  o f  ga r l ons  pe r  yea r  +  5 .5  ac res ) ,  t he  numer i ca l
de te rm ina t i ons  wou ld  s t i l l  be  i n  excess  o f  t he  l -1 ,538  ga l rons  pe r
acre per  year  AAR determined appl icable t .o  th is  s i te .  The AAR
ca lcu la t i ons  based  on  ga l l ons  pe r  yea r  d i v ided  by  16  ac res  wou ld  be
as  f o l l ows :  May  1999  t h rough  Ap r i l  2000 :  L2 ,300  ga l l ons  pe r  ac re
pe r  yea r ;  May  2000  t h rough  Ap r i l  2001 :  L4 ,513  ga l l ons  pe r  ac re  pe r
yea r ;  May  200L  th roug rh  m id -Apr iL  2002 :  26 ,450  ga l l ons  pe r  ac re  pe r

( conL inued . . .  )
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pro f fe red  tes t . imony  fa i l s  t o  demons t ra te  su f f i c i en t  comp l iance
w i t h  40  C .F .R .  S  503 . I 2 ( c )  ,  and  Responden t  d i d  no t  p rod .uce  any
co r robo ra t i ng  exh ib i t s  o r  t es t imony  a t  t he  hea r ing  to  sugges t
o the rw i se .  No r  d i d  he  d i spu te  h i s  l i ab i l i t y  i n  h i s  pos t -hea r i ng
b r i e f s .

Respond.ent FaiLed to Develop, and Retain for Five
Years, Information on the Site,s Nitrogen Requirement,
a Land Applier,s Cert i f ication Statement, and, a
Descript ion of the Vector Attraction Reduction
Requirements UtiLized on the Site, pursuant t,o 40
c .F .R .  S  503 .17 (b )

Al though the Order  on Compla inant 's  Mot ion for  Accelerated
Dec is ion  g r ran ted  acce le ra ted  dec i s ion  on  l i ab i l i t . y  f o r  Coun t  r
a n r l  i - h o  n ^ r t - i o n  o f  C o u n t  f T  a l l e c r i n c r  f : i l r r r p  f n  r - n m n l w  w i t h  f h ee ! v r r  v !  v v q r r L  r a  q r ! s v r r t v  ! a r f , u ! g  L U  \ - u I l t I J I J

annua l  app l i ca t i on  ra te  po l l u t i on  l im i t s  s t . a ted  i n  40  c .F .R .  s
503 .1 -3  ( c )  ,  i n  v i o l a t i on  o f  40  C .F .R .  S  503 .1 -2  ( c ) ,  t he  Orde r
den ied  acce le ra ted  dec i s ion  on  the  Reg ion ' s  t h ree  rema in i -ng
a l l ega t i ons  ( i . e .  t he  po r t i on  o f  coun t  r r  a r reg ing  f a i l u re  t o
deve lop ,  and  re ta in  fo r  f i ve  yea rs ,  i n fo rma t ion  on  the  N i t rogen
Requ i remen t ,  pu rsuan t  t o  4A  C .F .R .  S  503 .17  (b )  ( 4 )  ,  and  Coun ts  I I I
and  r v ) .  G iven  tha t .  t hese  rema in ing  a l l ega t i ons ,  each  o f  wh ich
a l l ege  a  v i o l a t i on  o f  a  d i f f e ren t  subsec t i on  o f  40  c .F .R .  s
503 .1 -7  (b )  ,  a re  i n  t he  na tu re  o f  r eco rdkeep ing  v i o l a t i ons ,€ /  I
deal -  wi th  them col lect ive ly  here for  purposes of  determin j  ng
t i ab i l i t y .

f n  t he  l a t t e r  po r t i on  o f  Coun t  I I  o f  t he  Comp la in t ,  t he
Region a l leges that . ,  d t  the t ime Respondent  appl ied domest i .c
sep tage  to  the  s i t e ,  he  d id  no t  deve lop ,  and  re ta in  fo r  f i ve
\ / 6 : r c  i n € n r m a ' f i o n  o n  t h e  S i  f  e ' s  N l i  f  r n c r a n  R e c n r i  r e m c n l -  -  d e s c r i b e r lj v q ! r ,  ! r r ! v ! r r r q L r v t r  v t t  L r f g  u r u E  D  I \ I L ! u v t r - t r  r \ u \ 4 u f ! s l l t g r r L ,

i n  40  C .F .R .  S  503 .13  ( c ) ,  as  he  was  requ i red  t o  do  pu rsuan t  t o  4A
C.F .R .  S  503 .17  (n )  ( 4 )  .  Comp la in t  $  69 .  S im i l a r l y ,  i n  Coun r  r r r
o f  t he  Comp la in t ,  t he  Reg ion  a l l eges  tha t  a t  t he  t ime  Responden t
app l i ed  domes t i c  sep tage  to  the  s i t e ,  he  d id  no t .  deve lop ,  and
re ta in  fo r  f i ve  yea rs ,  a  domes t i c  sep taqe  l and  app l i e r , s
cer t i f icat . ion s tatement  used to determine compl iance wi th
pathogen and vector  a t t ract ion reduct ion requi rements,  pursuant
t o  40  C .F .R .  S  503 .17 (b )  ( 5 ) .  Comp la in r  $  i 3 .  S im i l a r l y  aga in ,
i n  Coun t  IV  o f  t he  Comp la in t ,  t he  Reg ion  a l l eges  tha t  aE  the  t ime
Respondent  appl ied domest ic  septage to the Si te ,  he d id not

3.

34 /  ( . . . con t i nued )
yea r .  These  AAR de te rm ina t i ons
11 ,538  ga l l ons  pe r  ac re  pe r  yea r

E '  The  regu la t i ons  a t  40 'C .F .
t i t l e  o f  "Reco rd .keep ing .  "
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deve lop ,  and  re ta in  fo r  f i ve  yea rs ,  a  desc r ip t i on  o f  how the
vecLo r  a t t r ac t i on  reduc t i on  requ i remen ts  i n  40  C .F .R .  SS
503 .33 (b )  ( 9 ) ,  ( b )  ( 10 ) ,  o r  ( b )  ( 12 )  we re  me t ,  pu rsuan t  t o  40  C .F .R .
S  503 .1 -7  (b )  (B )  .  Comp la in t  g t  77  .

The  Orde r  on  Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted .  Dec i s ion
on  L iab i l i t y  emphas ized  tha t  a t .  t he  t ime  the  Reg ion  f i l ed  i t s
mot ion,  i t  d id  not .  a t tach any documents in  suppor t  o f  i ts  bare
al legat ions regard ing the three above-descr ibed a l leged
recordkeeping v io la t ions.  rd .J5/  r  concluded Lhat  RespondenL,s
statement in paragraph 69 of the Second Amended Answer that he
"was never  t .o ld  .  [he]  should be concerned about  d.eveloping
o r  re ta in ing  any  i n fo rma t ion  on  N i t rogen  Requ i remen ts , , ,
Respondent 's  s tatement  in  paragraph 73 of  the second Amended
Answer Lhat he "was never told anyLhing about the requirements
fo r  a  ce r t i f i ca t i on  s ta temen t  pu rsuan t  t o  40  C .F .R .
503 .1 -7 (b )  ( 6 ) , "  and  Responden t ' s  s t a temen t  i n  pa rag raph  77  o f  t he
second Amended Answer that he "was never told anything about
Vec to r  A t . t rac t i on  Reduc t i on  Requ i remen ts  i n  40  C .F .R .
503 .33  (b )  ( 9 ) ,  ( b )  ( 1 -0 ) ,  o r  ( b )  ( L2 )  , "  cou ld  each  a rguab l y  be  read  as
Respondent  c la iming insuf f ic ient .  knowledgre to  answer the
a l l ega t i ons ,  ra the r  t han  as  ad .m iss ions  o f  such  a l l ega t i ons .
o rde r  on  Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion  on
L iab i l i t y  a t  L2 -L4 .  r n  mak ing  such  ru l i ngs ,  Responden t , s  s t a tus
as  a  p ro  se  l i t i gan t  was  exp ress l y  t aken  i n to  accoun t ,  and  i t  was
de te rm ined  tha t  sound  jud i c ia l  po i i cy  wou ld  a f fo rd  Responden t  t he
oppor tun i t y  t o  fu l r y  deve lop  h i s  de fense  to  the  reco rdkeep ing
a l l ega t i ons  a t  an  ev iden t i a ry  hea r ing .  rd .  see  aLso  o rde r
Deny ing  Comp la inan t ' s  Second  Mo t ion  fo r  Acce le raced  Dec is ion  on
L iab i l i t y  a t  4 -5  (RespondenL ,s  s ta temen ts  i n  h i s  t n i t i a l
P rehear ing  Exchangre  (da ted  Nov .  10 ,  2005 I l J t  a re  taken  ou t  o f

4 /Tn  a  subsequen t  ru l i ng  on  a  Comp la inan t ' s  Second  Mo t ion  fo r
Acce le ra ted  Dec is ion  on  L iab i i i t y ,  I  acknow ledged  Comp la inan t , s
asse r t i ons  tha t  no th ing  i n  RespondenL 's  p rehear ing  exchange
demons t . r a tes  comp l i ance  w i t . h  40  C .F .R .  S  503 .17  (b )  .  O rde r  Deny inq
Comp la inan t ' s  Second  Mo t ion  fo r  Acce le ra ted  Dec is ion  on  L iab i l i t y
at  4 .  However ,  I  a lso noted t .hat  such absence would not  suppor t  a
f i nd ing  o f  l i ab i l i t y ,  dS ,  gene ra l l y ,  t he  Ru les  o f  p rac t i c -  p l ace
the burdens of  presentat ion and persuasion on the compla inant .  Id .
( c i t i n s  40  C  .  F .  R .  S  22  . 24  (a \  .  )

zL /  spec i f  i ca r l y ,  Responden t  s ta ted . :  " r t  j - s  a l reged  tha t  r  was
fu l l y  aware  o f  t hose  IPa r t  503 ]  regu la t i ons  and  s imp ly  chose  no t  t o
compry  w i th  them.  Tha t  i s  abso lu fe l y  no t  t . r ue .  rn  fac t ,  now tha t
f  am aware of  those regulat j -ons,  f  see Lhat  compl iance would have
been a s imple,  very inexpensive mat . ter  and i t  would have been
simple to  fu l ly  comply wi th  a l l  the regulat ions and I  would have
done  so . "  Comp1 .  Ex .  98 .
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con tex t  and  do  no t  necessa r i l y  concede  l i ab i l i t y ,  g i ven  h i s  p ro
se  s ta tus ;  p roduc t i on  o f  a  January  2002  ce r t i f i ca t i on  s ta t .emen t .
r a i ses  some  ques t i on  o f  f acL  as  t o  comp l i ance  w i t h  40  c .F .R .  s
s03.  r -7  (b)  )  .

Never the less ,  a t  t he  ev iden t i a ry  hea r ing  on  th i s  ma t te r ,
Respondent  made severa l  admiss ions as to  h is  l iab i l i ty  under  40
c .F .R .  s  503 . l - 7  ( b )  f o r  h i s  f a i l u re  t o  d .eve lop ,  and  re ta i n  f o r
f  i ve  yea rs  :  (1 )  i n f  o rma t ion  on  the  s i t e , s  N i t rogen  Requr remen t , .
( 2 )  a  l and  app l i e r ' s  ce r t i f i ca t i on  s ta temen t ;  and  (3 )  a
desc r ip t i on  o f  t he  vec to r  aL t rac t i on  reduc t i on  requ i remen ts  used
on  the  s i t e .  These  admiss ions ,  and  the  co r respond ing  l i ab i l i t y ,
a re  i n  t u rn  d i scussed ,  i n f ra .  rn  add . i t i on  Lo  these  admiss ions ,
i t  should be noted that  over  the course of  th is  hear i -nq,
Respondent  d id  not  once d ispute h is  fa i lure to  complv wi th  the
reco rdkeep ing  requ i remen ts  o f  pa r t  503 ,  no r  d id  he -  p resen t  any
p roba t : - ve  ev idence  conce rn ing  t hese  a l l eged .  v i o l a t i ons . ' pu r t t e r ,
P a c n n n A o n + _  r l i r l  n ^ F  r l i - ^ , . * ^  h i S  l i a h . i  l i t r , r . i n  h j c  ^ A d + - _ h o : r j n n- r v v t s , v r r s e r r L  s r u  r r v L  u ! D I J L I L c  ^ - r _  _ _ _ !  I I I  I l l S  p O S t _ - - _ *
1-- . i  ^  r  ^
! !  r E ! >  .

F a i l u r e  t o  D e v e l o p ,  a n d  R e t a i n  f o r  F i v e  y e a r s ,

Pursuan t  t o  40  C .F .R .  S  503 .17  h \  ( 4 \

At  the ev ident iary  hear ing on t .h is  mat ter ,  Respondent
repeatedly  admi t ted that  .he fa i led to  develop and mainta in
in format ion on the Ni t rogen Requi rement  for  the Si te  when
apply ing domest ic  septaqe to the s i te  dur ing the per iod f rom May
2000  t o  m id -Ap r i l  2002  f o r  a t  l eas t  1 ,092  l oads  o f  domes t i c
sepLaqe ,  ds  requ i red  by  40  C .F .R .  S  503 .17 (b )  ( 41 .  I n  f ac t ,  i n
h i s  open inq  s ta temenL  Responden t  ad .m i t t ed ,  "  I r ] t  wourd  be  so
s i l l y  f o r  me  t o  c l a im  comp l i ance  w i t h  503 ,  s i nce  one  t h i ng ,  r  had
no  i dea  wha t  503  was  a t  t he  t . ime . , '  H r , g  T r .  vo1 .  L ,  Lg .  pe rhaps
the most  compel l ingr  ad.miss ion came when Respondent  la ter
tes t . i f i ed  "The  papers  tha t ' s  requ i red  to  s tay  up  w i th  503
seems to  be  ve ry  s imp le  [ so ]  r ,m  su re  tha t  I  cou ld  have
comp l ied  w i th  503  [bu t ]  t n leve r  i n  any  wdy ,  shape  o r  f o rm
have r  ever  in tended thaL r  was in  compl iance wi th  l the
requ i remen ts  o f  pa r t l  503  because  r  was  no t . , ,  H r , g  T r .  vo l  .  3 ,
205 -06 .

Addi t ional ly ,  the Region proved that  Respondent  fa i led to
produce any records of  compl iance wi th  the Ni t rogen Requi rement
fo r  t he  S i t e ,  40  C .F .R .  S  503  . L7  b )  ( 4 ) ,  p r i o r  t o  o r  a t  t he
hear ing ,  t hough  he  had  amp le  oppor tun i t y  t o  do  so .  spec i f i ca l l y ,
the Region showed that  beginning on Ju ly  9,  2002,  i t  issued a
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se r i es  o f  i n f o rma t i on  reques t s  seek ing  subm iss ion  o f  40  c .F .R .  S
503 .17 (b )  ( 4 )  r eco rds  kepL  on  t he  N i t r ogen  Requ i remen t i 4 /  howeve r ,
the Region demonstrated t .hrough the unrefuted test imony of  Mr.
A i s ta rs  tha t ,  desp i te  numerous  oppor tun i t i es , :2 '  Respond .en t  neve r
p rov ided  any  respons i ve  reco rds  p r i o r  t o  t he  ev iden t i a ry  hea r ing .
H r ' g '  T r .  vo l .  2 ,  51 -58 .  r n  f ac t ,  Lhe  on l y  i n f o rma t i on  Responden t
prov ided re la ted to  the Ni t . rogren Requi rement  apparent ly  was
prepared and produced only  in  response to the EpA,s repeated
reques ts  and  was  no t  p repa red  be fo re ,  o r  wh i l e ,  Responden t
app l i ed  domes t i c  sep tage  t o  t he  s i t e ,  dS  requ i red  by  40  c .F .R .  s
503 .11  (A )  ( 4 )  . s '  ^9ee  Comp1  .  Ex .  39 -44 .  Even  t hen ,  Mr . '  A i s t a r s

38 /  The  Ju l y  g  ,  2oo2  i n f  o rma t ion  reques t  s ta ted :  , ,Responden t
shal l  submi t  the fo l lowing in format ion:  septage records for  t .he
da tes  o f  . f une  L997 ,  t o  the  p resen t ,  f o r  t he  s i t e  Ve r i f y i ng :

t .he n i t rogren requi rement  for  the crop or  vegetat ion grrowinq on
the  s i t e  du r ing  the  yea r ,  i nc lud ing  the  expec ted .  annua l  c rop
y ie l d ( s ) ;  .  . '  EPA ' s  F ind . i ngs  o f  v i o l a t . i on  and  o rde r  f o i
Comp l i ance  a t  4 ;  Comp l  .  Ex .  30 .  ^9ee  H r ,g  T r .  vo1 .  2 ,  46 -50 .  See
a l - so  comp l  .  Ex .  31 " -37  ( f  o l l ow-up  i n f  o rma t ion  requesL
correspondence )  .

2 /  Some examples of  Respondent 's  oppor tuni t ies to  demonstrate
comp l i ance  w i t h  40  c .F .R .  s  503 .L i  ( b )  ( 4 ) ,  as  desc r i bed  by  Mr .
A i s ta rs  i n  h i s  t es t imony  and  as  c i t eo .  by  Compta inan t  i n  i t s  pos t -
hea r ing  b r i e f ,  i nc lude :  t he  chance  to  respond .  t o  "No t i ce  o f  rn ten t
Lo  F i l e  a  C iv i l  Admin i s t . ra t i ve  Comp la in t , ,  (Comp1 .  Ex .  g ,  Comp l  .  Ex .
10 ) ;  h i s  Responses  t o  t he  EpA  rn fo rma t i on  Reques t s  (Comp l .  e * .  39 -
44) ;  h is  Answer,  F i rs t  Amended Answer,  and Second amended Answer;
h i s  Response  to  Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion ;  h i s
I n i t i a l  P rehea r i ng  Exchange  (Comp l .  Ex .  98 ) ;  and  h i s  Rep l y  t o
Comp la inan t ' s  Second  Mo t i on  f o r  Acce le ra ted  Dec i s i on .  H r ' s  T r .  vo l  .
2  ,  46 -58  .  . 9ee  Comp l  .  ,  s  pos t -H r ,g  B r .  19  .

4c/  The regulat ions s tate ,  "when domest ic  septage is  appl ied.
.  the person who appl ies che domest ic  septage shal  I  deveTop the

fo l l ow ing  i n fo rma t ion  and  sha l I  re ta in  the  i n fo rma t ion  fo r  f i ve
yea rs  .  "  40  C .  F .  R .  S  503  .  17  (b )  (Emphas i s  added )  .  Comp la inan t  ,  s
w i tness  Mr .  A i s ta rs  no ted  Responden t ' s  s ta temen t  i n  h i s  f i r s t  rep l y
to  the  EPA 's  Admin i s t . ra t i ve  Orde r ,  " I  was  neve r  t o ld  to  keep  da i l v
f  i m e  s h p c f  q  r l r  a n r r i - h i n a  o ' l  c o  c n  T  n n - l  . ,  L 1 - . ^  ' . n n F t . l , ,  - ^ ^qra r  u ra l r r v  s rp€  so  f  on l y  have  mon th l y  reco rds  o f  wha t
I ' ve  dumped  I  am so r ry  fo r  no t  f o l l ow ing  ru le  503  w i th  be t te r
dumpingr records but r was never to1d. anything l ike that was
necessa ry "  comp l .  Ex .  39 ;  H r ' g  T r .  vo1 .  2 ,  52 .  Mr .  A i s ta r s
fu r the r  po in ted  ou t  Responden t ' s  s ta temen t  i n  h i s  second  response
to  the  EPA in fn r rn : r i nn  16 - ,  l es t  where  he  aga in  s ta tes ,  , , d f l  r  have
is  monch tv . " ; ; ; ; : : - " ' i  

" - " i , i a  
es r imare  da res  ro  make  a  da i l y  l os ,

bu t  i t  wou ld  on l y  be  an  es t ima t ion .  "  Comp l  .  Ex .  40 ;  l I r , g  TJ .  . ro1  .
2  ,  53 .  rn  f  act ,  Respondent  acknowl-edged.  that  he nener  kept  a
reco rd  o f  h i s  ac t i v i t i es  a t  t he  t ime  o f  app l i ca t i on  because  he  was

(eon t i nued .  .  .  )
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test i f ied that  Lhe in format ion prov ided was , , in format ion
regard ing IRespondent  ,  s  ]  operat ions th l  e  never  prov id.ed.
[EPA ]  t he  reco rds  [EPA ]  asked  f o r . , '  H r , g .T r .  vo l  .  2 ,  5 l _ .

Respondenc  s im i i a r l y  f a i l ed  to  p roduce  the  reques ted  reco rds
a t  t he  ev iden t i a ry  hea r ing ,  o r ' t o  se t  f o r th  a  l eg i t ima te  excuse
fo r  t he  absence  o f  t he  reco rds .  As  such ,  r  mus t  conc lude  tha t
t he  reco rds  requ i red  unde r  40  C .F .R .  S  503 . l - 7  ( b )  ( 4 )  we re  neve r
p repa red ,  l e t  a lone  re ta ined  fo r  a  pe r iod  o f  f i ve  yea rs .
Acco rd ing l y ,  r  f i nd  Responden t  l i ab l e  f o r  v i o l a t i ng  40  c .F .R .  s
503 .17 (b t  ( 4 )  f o r  f a i l i ng  t o  deve lop ,  and  re ta i n  f o r  f i ve  yea rs ,
i n fo rma t ion  on  the  s i t e ' s  N i t rogen  Requ i remen t ,  as  a l l eged  i n  the
second  po r t i on  o f  Coun t  I I  i n  t he  Comp la in t .

b I  Fa i l u fe  to  Deve lop ,  and  Re ta in  fo r  F i ve  yea rs ,  a
Ce r t i f i ca t i on  S ta temen t ,  pu rsuan t .  t o  40  C .F .R .  S
s03  . 17  (b )  ( 6  )

At  the hear ing,  the Region proved.  that  Respondent  fa i led to
deve rop  and  re ta in  fo r  f i ve  yea rs  a  ce r t i f i ca t i on  s ta temen t
a t tes t i ng  h i s  comp l iance  w i th  the  pa thog ren  and  the  vec to r
a t t rac t i on  reduc t i on  requ i remen ts  o f  t he  pa r t  503  subpar t  B
regu la t i ons  du r ing  the  pe r iod  f rom May  2000  to  m id -Apr i l  2002 ,  ds
requ i red  by  40  C .F .R .  S  503 .L7  (b )  ( 4 )  . 14 l  t he  Reg ion  demons t ra t . ed .
that  i t  issued severa l  in format ion requests seeking records of
Responden t ' s  40  C .  F .  R .  S  503  .  17  (b )  (  6  )  ce r t i f i ca t i on  s ra remen ts
f rom June L997 to the present ,  yet  Respond.ent .  never  prov ided such
reco rds .  comp l  .  Ex .  30 -35 ;  H r ' g  T r .  vo l  .  2 ,  65 -66 ,  - l o -73 ,  j 5 -16 .
As was the case for  the records of  the Ni t rogen Requi rement  for
the s i te ,  Respondent  had ample oppor tuni ty  pr ior  to  and aL the
hea r i ng  t o  p rov ide  reco rds  o f  t he  resu i r ed  40  c .F .R .  s

40 /  ( . . . con t i nued )
"neve r  t o l d "  t o  keep  da i l y  r eco rds  by  t he  BCHD.  H r ,g  T r .  voL .  2 ,
53 ;  Comp l  .  Ex .  40  (p .  564 )  .

11 /  Pu rsuan t  t o  40  C .  F .  R .  S  503  .  l 7  ( b )  (  6  )  ,  t he  ce r t i f i ca t i on
Statement  muSt Conta in the f  r r l  I  nr^ , i  nn 1 .ng iuage:

r  ce rL i f y ,  under  pena l t y  o f  1aw,  tha t  t he  i n fo rma t ion
tha t  w i l l  be  used  to  de te rm ine  comp l iance  w i th  the
pa thogen  requ i remen ts  ( i nse r t  e i t he r  S  503 .32 (c )  ( 1 )  o r  S
503  . 32  ( c )  ( 2 )  )  and  t he  vec to r  a t t r ac t i on  reduc t i on
requ i remen t  i n  I i nse r r  S  503 .33  (b )  ( 9 )  ,  S  503 . -33  (b )  ( 10 ) ,
o r  s  503 .33  (b )  (  L2 )  I  was  p repa red  under  my  d i rec t i on  and
superv i s ion  i n  acco rdance  w i th  the  sysLem des igned  to
ensu re  tha t .  qua r i f i ed  pe rsonne l  p rope r l y  ga the r  and
evaluate th is  in f  ormat ion.  r  am aware that  t .here are
s ign i - f  i can t  pena l t i es  fo r  f a rse  ce r t i f  i ca t . i on  i nc lud inq
the  poss ib i l i t y  o f  f i ne  and_ impr i sonmen t .
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503 .17  (b )  ( 6 )  ce r t i f  i ca t i on  s ta temen ts ,  ye t .  he  f a i l ed  t o  do  so .9 /

Al though Respondent  d id  produce
"ce r t i f i ca t i on "  as  pa r t  o f  h i s  t h i r d
i-nformat. ion requests, 4l l  that. document
sa t i s f y  t he  spec i f i c  requ i remen ts  o f
Comp1 .  Ex .  4L ;  H r ' 9 ,  T r .  vo1 .  2 ,  67 -69
fo remos t ,  as  po in ted  ou t  by  the  EpA,
does not  comply wi th  the substant ive
regu la t i on .  Comp l  .  , s  pos t -H r ,  g  B r .  2

a document  ent i t led
rep l y  t o  t he  EPA 's
i s  no t  su f f i c i en t  t o

40  c .F .R .  S  s03 .17 (b )  ( 6 ) .
,  

' 73 -76 .  F i r s t .  and
Respond .enL '  s  " ce r t i f  i ca t i on "
requi rements of  that
1  n .9  ( c r t i ng  H r ' g  T r .  vo l .

9 /  Again,  some examples of  Respond.ent  '  s  oppor t .un i t ies Lo
demons t ra te  comp l i ance  w i t h  40  C .F .R .  S  503 .17  (b )  ( 6 ) ,  as  desc r i bed .
by Mr.  A is tars  in  h is  test . imony and as c i ted.  by Compla inanL in  i t .s
pos t -hea r ing  b r i e f  ,  i nc lude :  t he  chance  to  respond  to  , .No t i ce  o f
In ten t  t o  F i l e  a  C iv i l  Admin i_s t ra t i ve  Comp la in t , ,  (Comp1 .  Ex .  9 ,
Comp l .  Ex .  l - 0 ) ;  h i s  Responses  to  the  EPA fn fo rma t ion  Reques ts
(Comp l .  Ex .  39 -44 ) ;  h i s  Answer ,  F i r s t  Amended  Answer ,  and  second

Amended Answer;  h is  Response to Compla inant ,s  Mot ion for
Acce le ra t .ed  Dec is ion ;  h i s  t n i t i a l  p rehear ing  Exchanqe  (comp l .  Ex .
98 ) ;  and  h i s  Rep ly  to  Comp la inan t ' s  Second  Mo t ion  fo r  Acce le ra ted
Dec i s i oh .  H r ' g  T r .  vo1 .  2  aL  65 -16 ;  seeComp l . , s  pos t -H r , s  B r .  2L -
22 .

The  Reg ion  a l so  po in t s  ou t  Respond .en t ' s  s ta temen t  i n  h i s  f i r s t
rep l y  t o  the  EPA 's  Admin i s t ra t i ve  Orde r  where  Responden t  c l -a imed  ' , I
was  neve r  t o ld  to  keep  da i l y  t ime  shee ts  o r  any th ing  e l se  r
am so r ry  fo r  no t  f o l l ow ing  ru le  503  w i th  be t te r  d .ump ing  reco rds  bu t .
r  was  neve r  t . o ld  any th ing  l i ke  tha t  was  necessa ry . , ,  Compt .  Ex .  39 ;
H r ' g ,T r .  vo l - .  2 ,  52 ,  l 0 -1L .

43 /  Responden t  p rov ided  t . he  fo l row ing  "ce r t i f  i ca t i on , ,  t o  t he
EPA:

I  ce r t i f y  under  pena l t y  o f  l aw ,  t ha t  t he  pa thogen
requ i remen ts  i n  (a l t e rna t i ve  1 )  and  the  vec to r  a t t rac t i on
requ i remen ts  i n  ( vec to r  reduc t i on  a l t e rna t i ve  1 )  was  mee t
[ s i c ]  based  on  d i rec t i on  f rom the  head  san i ta r i an  and  a
t ra in ing sani tar ian f rom the Brown countv Heal th
Depar tment .  r  mad.e th is  determinat ion wi th  thJ ouidance
and d i rect ion of  the head sani tar ian who was at  l i re  t ime
running the Brown county Heal th  Depar tment .  r  was
ins t ruc ted  tha t  t he  su r fac ing  sep tage  was  no t  s ign i f i can t  \
as long as i t  s tayed on my proper ty .  r  am aware that
t he re  a re  s i gn i f i can t  pena l t i es  f o r  f a l se  ce r t i f i ca t i on
inc lud ing  the  poss ib i l i t y  o f  f  i ne  and  J -mpr i sonmenr .

comp l .  Ex .  4 t ;  A i s t a r s  Dec l .  aL  g l  51 .  Th i s  s t a temen t  i n  no
way assures the EpA that  Respondent  understands h is
respons ib i l i t y  t o  comp ly  w i th  the  pa r t .  503  regu la t i ons ,  as
i n tended  bV  40  C .F .R .  S  503 .17  (b )  ( 6 )  .  H r , g  T r .  vo l .  2 ,  j 4 -75 .

38



2 ,  67 -69 ) .  A I so ,  ds  t he  EPA a rgues ,  i t  i s  unda ted  and  does  no t
m i r ro r  t he  l anguag 'e  r equ i red  by  40  c .F .R .  s  503 .L ]  ( b )  ( 6 )  .
Comp l  . ' s  Pos t -H r ' g  B r .  44 *45 ;  H r ,g r  T r .  vo l  .  2 ,  69 ,  " 14 -76
Fur the r ,  Mr .  a i s ta rs '  Les t i -mony  revea l -ed  the re  i s  no  i nd i ca t i on
o r  a f f i rma t ion  tha t  Responden t ' s  " ce r t i f i ca t i on "  was  p repa red
wh i l e  Responden t  app l i ed  domes t i c  sep rage  to  the  s i t e ;  ra the r ,  i t
appears i t  was prepared and produced onry as a react ion to  the
EPA 's  i n f o rma t i on  reques t s .  H r ' g  T r .  vo r .  2 ,  68 -70 .  see  Comp l .
. L X .  + L .

Again,  perhaps Respondent ,s  own admiss ions at  the
e r z ' i  r l e t n t ' i  a r r z  h e a r i  n c f  a r F  f  h o  m o q f  r . n m n a l  1  i  n r r  o r r i  r i o n n o  r o d a r r l ' i  n a  :s r  u  u r l s  r l r v J  u  u v r [ t s / g r  !  * - - y  !  E v q . t  L t r l l l j |  q

v io l a t i on  o f  40  c .F .R .  s  503 .L ]  ( b )  ( 6 ) .  r n  h i s  open ing  s ta temen t
Responden t  admi t ted ,  "  [ r ] t  wou ld  be  so  s i1 l y  f o r  me  to  c la i_m
comp l iance  w i th  503 ,  s ince  one  th ing ,  r  had  no  i dea  wha t  503  was
a t  t he  t ime .  "  H r ' g  T r .  vo l  .  7  ,  1_9  .  He  l a te r  t esL i f  i ed ,  ' , The
papers  tha t ' s  requ i red  to  s tay  up  w i th  503  seems  to  be  ve ry
s imp le  [ so ]  r 'm  su re  tha t  r  cou ld  have  comp l ied  w i th  503

[but ]  tn l  ever  in  any wdy,  shape or  form have r  ever  in tended
tha t  I  was  i n  comp l iance  w i th  l t he  requ i remen ts  o f  pa r t ]  503
1 . ^ ^ ^ , , - ^  T . . - ^ ^ueuduse  r  was  no t .  "  t l r  ' g  T r .  vo l  .  3 ,  2Q5-06 .  As  such ,  I  mus t
conc lude  t ha t  t . he  reco rds  requ i red  unde r  40  C .F .R .  S  503 .  j -T  ( b )  ( 6 )
were  neve r  p repa red ,  l e t  a rone  re ta ined  fo r  a  pe r iod  o f  f i ve
vea rs .

Acco rd ing l y ,  I  f i nd  Responden t .  l i ab le  fo r  v io la t i ng  40
C .F .R .  S  503 .17 (b )  ( 6 )  f o r  f a i t i ng  t o  deve lop ,  and  re ta i n  f o r  f i ve
yea rs ,  p rope r  ce r t i - f i ca t i on  s ta temen ts ,  as  a l l eqed  i n  the  Coun t
I I f  i n  t he  Comp la in t .

s I  Fa i l u re  to  Deve lop ,  and  Re ta in  fo r  F i ve  yea rs ,  a
Desc r ip t i on  o f  How the  Vec to r  A t t rac t i on  ReducL ion
Reou i remen ts  a re  Me t , ,  pu rsuan t  t o  40  C .F .R .  S
503 .17 (b )  (B )

At  the ev ident iary  hear ing on th is  mat . ter ,  the Region proved.
that  Respondent  fa i led to  develop and reta in for  f ive years a
record descr ib ing how the vector  a t t ract ion reduct ion
requ i remen ts  i n  40  C .F .R .  SS  503 .33  (b )  ( 9 ) ,  ( b )  ( 10 ) ,  o r  ( b )  ( 12 )
were  me t  du r ing  the  pe r iod  f rom May  2000  to  m id -Apr i l  2oo2  when
Responden t  was  app ly ing  domes t i c  sep tage  to  the  s i t e ,  pu rsuan t  t o
40  C .F .R .  S  503 .L7  (b )  ( 8 )  .  The  Reg ion  demons t ra t . ed  t ha t  i n
seve ra l  i n fo rma t ion  reques ts ,  i t  soug rh t  reco rds  o f  Responden t , s
40  C .F .R .  S  503 .1 -1  (b )  ( 8 )  vec to r  a t t r ac t i on  reduc t i on  comp l i ance
records f rom June L991 to the present ,  yet  Respondent  never
p rov ided  such  reco rds .  comp l .  Ex .  30 -35 ;  H r ' g  T r .  vo l .  2 ,  g0 -81 .

As was true for the records of the Nitrogren Requi-rement and
the cer t i f icat ion s tat .ements,  RespondenL had ample oppor tuni ty
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pr io r  t o  and  a t  t he  hea r ing  to  p rov ide  reco rds  o f  t he  requ i red  40
C .  F .  R .  S  503  .  17  (b )  (  B  )  vecLo r  a t t r ac t i on  reduc t i on  comp l i ance
reco rds .  r zo1 -  he  fa i l ed  to  do  so .4 r  Fu r the r ,  Responden t  f a i l ed  to- e v v ! s v ,  J e e  r u l u r r

produce  the  requ i red  reco rds  a t  t he  ev iden t i a ry  hea r ing ,  o r  t o
se t  f o r th  a  l eg i t ima te  excuse  fo r  t he  absence  o f  Lhe  reco rds .
I ndeed ,  aga in ,  by  Responden t ' s  own  adm iss ion ,  he  no tes  " I I ] t
wou ld  be  so  s i l t y  f o r  me  to  c la im  comp l iance  w i th  503 ,  s ince  one
th i ng ,  I  had  no  i dea  wha t  503  was  a t  t he  t ime . "  H r ' g  T r .  vo l .  L ,
L9.  He la ter  cont inued,  "Never  in  any wdy,  shape or  form have I
ever  in tended that  I  was in  compl iance wi th  l - the requi rements of
Pa r t l  503  because  I  was  no t . "  I l r ' g  T r .  vo1 .  3 ,  205 -06 .  As  such ,
I  mus t  conc lude  tha t  t he  reco rds  requ i red  under  40  C .F .R .  S
503 .1 -7 (b )  (B )  we re  neve r  p repa red ,  l e t  a l one  re ta i ned  f o r  a  pe r i od
o f  f i ve  yea rs .

Acco rd ing l y ,  I  f i nd
c .F .R .  S  503 . I 1  ( b )  (B )  by
1 ' n 3 r c  =  A n n ^ r j n f i n n  n €y C C l r D /  A  \ l t : > L . ! r ! / u r v l r  v !

r equ r remen ts  i n  40  C .F .R
\ ^ 7 o r a  m a f  : a  : l l a n o r l  i n. ! ! v v ,  s r r e Y e s

C o m p l a i n t .

Responden t  l i ab le  fo r  v io la t i ng  40
fa i l i ng  to  deve lop ,  and  re ta in  fo r  f i ve

how the vector  a t t ract ion reduct ion
.  SS  503 .33 (b )  ( 9 ) ,  ( b )  ( l - 0 ) ,  o r  ( b )  ( 12 )
Lhe second por t . ion of  Count  IV in  the

IV. PENAIJTY

Sec t ion  :09  (q )  o f  t he  CWA au tho r i zes  the  EPA Admin i s t ra to r
to  assess  a  c i v i l  admin i s t ra t i ve  pena l t y  upon  a  f i nd ing  tha t  a
pe rson  has  v i o l a ted ,  i n t e r  a7 ia ,  Sec t i on  405 (e )  o f  t he  CWA.  The
max imum pena l t y  l eve l  pe r  v io la t i on  fo r  each  c lass  o f  c i v i l
pena l t y  i s  se t  by  Sec t i on  309 (g ) (2 )  o f  t he  CWA,  wh i l e  Sec t i on
309  (q )  (3 )  p rov ides  fac to rs  the  Admin i s t ra to r  mus t  cons i -de r  i n
de te rm in ing  the  amounc  o f  any  pena l t y  assessed .  The  fac to rs  the
EPA i s  requ i red  to  cons ide r  under  Sec t i -on  309 (q )  (3 )  o f  t he  CWA
are :

the  na tu re ,  c i r cums tances ,  ex ten t  and  g rav i t y
o f  t . he  v io la t i on  o r  v io la t i ons ,  and ,  w i th
r oqy roa .1 -  i - a !  l -  ha  r r i  n ' l  . a  | -  n r  a l . r i  

' l  
i  f  r r  t - ^  na \ /v ! v ! . ' e v ! ,  u v  } , s J ,  & O Y

44/  Again,  some examples of  Respondent 's  oppor tuni t ies to
demons t ra t . e  comp l i ance  w i t h  40  C .F .R .  S  503 .L ]  ( b )  ( 6 ) ,  as  desc r i bed
by Mr.  A is tars  in  h is  test . imony and as c i ted by Compla inant  in  i ts
pos t . -hea r ing  b r i e f ,  i nc lude :  t he  chance  to  respond  to  "No t i ce  o f
I n ten t  t o  F i l e  a  C i v i l  Adm in i s t r a t i ve  Comp la in t "  (Comp1 .  Ex .  9 ,
Comp l .  Ex .  10 ) ;  h i s  Responses  t o  t he  EPA In fo rma t i on  Reques t s
(Comp1 .  Ex .  39 -44 ) ;  h i s  Answer ,  F i r s t  Amended  Answer ,  and  Second

Amended  Answer ;  h i s  Response  to  Comp la inan t ' s  Mo t ion  fo r
Acce le ra ted  Dec is ion ;  h i s  I n i t i a l  P rehear ing  Exchangre  (Comp l  .  Ex .
q A \  a n A  h ' i  -  Q o n l r r  f  n  l - a m n l  a i n a n t ,  S  S e C O n d  M O t i O n  f O f  A C C e l e f a t e dr v t  I  u v  v v r r l y r

Dec i s i on .  H r ' g  T r .  vo l  .  2  a t  79 -83 .  ,See  Comp l  . ' s  Pos t , -H r ' g  B r .  23 .
40



? ?  T T  Q  .

pr io r  h i s to ry  o f  such  v io la t i ons ,  t he  deg ree
o f  cu lpab i l i t y ,  economic  bene f i t  o r  sav ings
( i f  any )  resu l t . i ng  f rom the  v io la t i on ,  and
such  o the r  ma t t e r s  as  j us t i ce  may  requ i re .

s 1319(s)  (3) .

cour ts  have in terpreted the "nature,  c i rcumstances,  and
ex t ,en t "  o f  t he  v io la t i on (s )  as  measures  o f  t . he  se r iousness  o f  t he
v io la t i on (s )  rn  re  A l -Len  FamiTy  Foods ,  rnc . ,  Docke t  No .  cwA-3 -
2001 -0002  ,  2a04  EPA ALJ  LEXrs  3  a t  n .26  (ALJ  Feb rua ry  L7 ,  2oa4 ) ;
rn re urban Drainage and Fl-ood Contror Distr ict and Kemp *
Ho f fman ,  rnc . ,  Docke t  No .  cwA-7 -94 -20 ,  1998  EpA ALJ  LEXrs  42  (ALJ
June  24 ,  1998 ) .  As  t he  Reg ion  i nd i ca ted  i n  i t s  pos t -hea r i ng
1 - - i ^ €  - : *  F 1 . - . :r r r l e r ,  r r l  t n l - s  case  these  fac to rs  encompass  the  sep tage  d i sposa l
methodol -ogy employed,  levels  of  septage appt icat ions as they
re la te  to  regu la to ry  s tandards ,  Lhe  s i ze  and  consequences  o f  Lhe
v io la t i ons ,  and  the  comp le t .eness  o r  absence  o f  reco rdb .  , comp l  . , s
Pos t -Hr ' g  B r .  26  ( c i t i ng ,  f o r  compar i son ,  rn  re  Ad .vanced .
ETec t ron i cs ,  r nc . ,  Docke t  No .  cwA-5 -98 -02L ,  2oo0  EpA  ALJ  LEXrs  64
a t  L9 -22  (Augus t  1 -5 ,  2000 ) ,  a f f  ' d  i n  pa r t ,  r ev ,d  i n  pa r t ,  r n  Re
Advanced  ETec t ron i cs ,  cwA  Appea l  No .  0o -5 ,  10  E .A .D .  395 ,  3gg -  4oL
(EAB 2002) ;  Ca tsk iT l -  Moun ta ins  Chap te r  o f  T rou t  UnL in i t ed  v .  C i t y
o f  New Yo rk ,  244  F .  supp .  2d ,  4L ,  49 -50  (2d .  c i r .  2003 ) ,  a f f  ' d  i n
pa r t  and  remanded  in  pa r t  on  o the r  g rounds ,  45 r  F .3d .  i i  ( 2d  c i r .
2006 )  ,  ce r t .  den ied ,  L21  S cr .  r3 t3  (u .s .  2007))

Add i t i ona l l y  t he  "g rav i t y "  f ac to r  i s  a  measure  o f  t he
se r iousness  o f  t he  v io la t i _on (s )  .  As  no t .ed  by  the  Reg ion ,
ana lyz ing  the  "g rav i t y "  o f  a  v io la t i on  requ i res  cons ide ra t i on  o f
both the actual  harm and the potent ia l  harm posed.  by the
v io l a t i on .  Comp1 . , s  pos t -H r ,g  B r .  3B  ( c i t i ng  un i t ed  ^S ta t , es  v .
Sm i th f i e l - d  Foods ,  I nc . ,  972  F .  Supp .  338 ,  344  (n . t .  Va .  I ggT ) ,
a f f  ' d  i n  pa r t  rev 'd  i n  pa r t  on  o the r  g rounds ,  Lg1 -  F .3d  516  (4 th
C i r .  1999 ) ) .  Ach iev i ng  t he  pu rposes  o f  t he  CWA requ i res
res to ra t i ve  measures ,  p ro tec t i ve  tac t i cs  and  p reven ta t i ve
ac t i ons ;  t hus ,  i L  i s  no t  enough  on l y  to  impose  pena l t i es  i n  t he
wake  o f  ac tua l  ha rm.  See  33  U .  S .C .  S  l -251 -  (a )  .  Moreove r ,  f o r
pu rposes  o f  de te rm in ing  the  g rav i t y  o f  v i o lac ions ,  even  seeming ly
m ino r  v io la t i ons  mus t  be  taken  se r ious l y  by  the  cou r t s ,  ds
^ ^ 1 ' l  ^ ^ r . : - - ^ 1 - -  ^  1  ^ - ^ ^ - ^correcErve-Ly a large number of  seemingly  minor  v io la t . ions can
reap s ign j - f icant  env i ronment 'a l  harm and threaten publ ic  heal th .

rn  a  c lass  r r  pena l t y  case ,  such  as  the  i ns tan t  case .  t he
EPA may  p ropose  a  pena l t y  up  to  911 ,000  pe r  day  each  day  the
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v io la t i on  con t i nues  up  to  the  s ta tu to ry  max imum o f  9137
33  U .S .C .  1319  (g )  ( 2 )  ( e )  .  The  f i na l  assessmen t  o f  c i v i l
is  commit ted to  the in formed d iscret ion of  t .he cour t .
Catsk iT l  Mounta ins Chapter  of  Trout  un l imi ted,  rnc.  v .
New Yo rk ,  45L  F .3d  7 j ,B j  ( 2d  C i r .  2006 ) ;  Un i t ed  S ta tes
384  F .3d  316 ,  324  (6 th  C i r .  2004 ) ,  r eh ,g  d .en ied  2005  U .
LEX IS  425  (6 th  C i r .  Janua ry  6 ,  2005 )  ( en  banc ) .

t r n n  4 5 /
' 1  

F . :  ^ ^
v c : r r c 1 r  L  r  g 5

^See
C i  f t r  n f

\ r  ( 1 r t r 7  a t r
e 4 1  L e ) '  I

s .  App .

cwA Pena l t i es  a re  des igned  to  se rve  bo th  as  a  spec i f i c
deterrent ,  d issuading the v io la tor  against  whom penal t ies are
assessed  f rom fu tu re  v io la t i ons ,  and  as  a  g rene ra l  de te r ren t ,
de te r r i ng  a l r  po ten t i a l  CWA v io la to rs  f rom s im i l a r  ac t i ons .
un i ted  sLa tes  v .  Mun .  Au th .  o f  un ion  Townsh ip ,  g2g  F .  supp .  900 ,
806  (M .D .  Pa .  L996 )  ,  a f f  , d ,  150  F .3d  259  (3 rd  C i r .  j - 998 )  .  They
a re  a l so  des igned  to  e f fec t  re t r i bu t i on  and  se rve  Lhe  pu rpose  o f
paymen t  o f  r es t i t u t i on .  Tu l - l  v .  u . s . ,  ABL  u . s .  4L2 ,  422  (LgB l ) .

I n  t h i s  case ,  t he  Req ion  recn res fed  the  assessmen t  o f  a!  V Y U S J  L E U  U I I S  q D D g D D I t t g l I

$60 ,000  pena l t y  pu rsuan t  r o  Sec t i on  309 (g )  ( 2 )  (B )  o f  t he  CWA.
Comp la in t  a t  1 -8 -19 ;  Comp l  . , s  pos t -H r ,g  B r .  2 ,  2 i ;  H r , g  T r .  vo1  .
2 ,  90 .  Th i s  f i gu re  i s  t he  sum o f  t he  g30 ,0oo  sough t  f o r  Coun t  r ,
t he  S20 ,000  sough t  f o r  Coun t  r r ,  t he  95 ,000  sough t  f o r  Coun t  r r r ,
and  t he  s5 ,000  sough t  f o r  Coun t  r v .  compra ' i n t  a t  1B - l - 9 ;  H r , g  T r .
vo1 .  2 ,  9L ,  133 ,  r 49  ,  L54 .  Comp la inan t , s  w iLness  Va ld i s  A i s ta r s ,
a long- term employee of  the enforcement  branch of  Region v ,s
wa te r  d i v i s i on ,  p rov ided  tes t imony  a t  t he  hea r ing  on  EpA,s
pena l t y  ca l cu la t i on  i n  t h i s  case . "5 /  H r ,g  T r .  vo l .  L ,  244 ,  260 .
However ,  Mr .  A i s ta rs  tes t imony  d id  no t  spec i f i ca l l y  e labo ra te  on
the  l og i s t i cs  emp loyed  by  the  Reg ion  w i th  rega rd  t -o  each  o f  t he
n ine  s ta tu to r y  f ac to r s .  r n  f ac t ,  i t  i s  no t  en t i r e l y  c l ea r
exac t l y  how the  Reg ion  accoun ted  fo r  each  s ta tu to ry  fac to r ,  i n
terms of  whether"  iL  increased or  decreased the f ina l  penal ty
p roposa l ,  and  no  tes t imony  o r  exh ib i t s  were  o f fe red  to  c la r i f v
how  each  s ta tu to r y  f ac to r  a f f ec ted ,  i f  a t  a l l ,  t he  p roposed
$60 ,  000  pena l t y  ca l cu la t i on .3 l l

35 l  The  $11 ,000  and  $1 -37 ,500  f i gu res  a re  t he  i n f l a t i on -ad jus ted
an loun ts  app l i cab le  to  pena l t i es  e f fec t i ve  be tween  January  30 ,  Lgg j
and  March  1 -5  2a04 ,  pu rsuan t  t o  the  c i v i l  Mone ta ry  rn f l a t i on
Ad jus tmen t  Ru Ie .  40  C .F .R .  pa r t  19 .

46 /  A  pena l t y  po l i c y  was  no t  u t i t i zed  i n  ca l cu la t i ng
Compla inant 's  proposed penal ty  under  the cwA. R.at .her ,  the Region
apparen t . I y  f  ocused  ho l i s t i ca l l y  on  the  s ra tu to ry  pena l t y  f ac to rs  i . 1
p ropos inq  t he  S60 ,000  amoun t .

47 /  A l  thouqh the  Reg i ion  '  s  p rehear ing  exchange inc luded
deta i led  exp lanat ion  o f  how the  proposed pena l ty  waJ,de termined.

( c o n t r n u e d . .
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Mr .  A i s ta rs  tes t i f i ed  tha t  p r i o r  t o  i ssu ing  a  comp la in t  t o  a
sep tage  hau le r  a l l eged  to  be  i n  v io la t i on  o f  Sec t i on  405  (e )  o f
the CWA, the Region sends the hauler  a  pref i l ing le t ter  known as
a  .SBREFA l e t t e r " . 49 /  H r ' q  T r .  vo1 .  L ,  256 .  The  SBREFA l e t t e r
t yp i ca l l y  con ta ins  an  i n i t i a l  pena l t y  amounr ,  based  on  the  facLs
as  the  EPA i s  aware  o f  t hem a t  t he  t ime  o f  t he  p re f i l i ng  l e t . t e r .
H r ' g  T r .  vo l  .  r ,  251  .  Bo th  t he  i n i t . i a l  p roposed  pena l t y  amoun t
in  the SBREFA let ter  and the proposed penar ty  amount  in  Lhe
f - n m n l r i n l -  r ^ nvvl l rv !q4raL 'cqui r€ managiement  rev iew and approval  to  ensure
cons i s tency  be tween  va r ious  en fo rcemen t  p roceed ings .  H r ,g  T r .
vo l .  L ,  257  -58 .

At  the t ime the EPA prepared the SBREFA leLter  to  send to
Responden t ,  t he  EPA ca l cu la ted  990 ,000  as  an  app rop r ia te  pena l t y
amount ,  g i iven Respondent . 's  sraE.us as a smal l  bus iness owner.42l
H r ' g  T r .  vo l .  2 , 181 -82 .  Comp la inan t , s  w i t ness  Mr .  A i s ta r s
tes t i f i ed  tha t  t he  EpA took  "Ba rbe r  T ruck ing ,s  c la im  tha t  he
received inst ruct ions f rom the Brown County Heal th  Depar tment
rega rd ing  h i s  l and  app l i ca t i on  ac t i v i t i es  i n to  accounL  when
we reduced the penal ty  f rom the s tatutory  maximum, which th is
case  eas i l y  cou ld  have  dese rved .  , ,  H r ,  g f  T r .  vo l  .  2  ,  191  .  Then ,
based  on  i n fo rma t ion  ga ined  f rom Responden t , s  rep l i es  to  the
in fo rma t ion  reques ts ,  and  the  s ta tu to ry  fac to rs  o f  sec t i on
309 (g ) (3 )  o f  t he  CWA,  t he  EPA fu r t he r  r educed  t he  amoun t  o f
pena l t y  t o  t he  $60 ,000  amoun t  r eques ted  i n  t he  Comp la in t . l g  H r ,g
T r .  vo l  .  2 ,  782 .  See  H r ,g  T r .  voL .  2 ,  9L ,  l - 33 ,  1 ,49 ,  L54 .  Mr .
Ais tars  expressed h is  be l ie f  that .  Respondent  may have received
l -and  app l i ca t i on  i ns t ruc t i ons  con t ra ry  to  che  requ i remen ts  o f  t he
Part  503 regulat . ions f rom a former employee of  the BCHD, Mr.
La r ry  Gr i f  f i t h ,  and  h i s  t es t imony  imp l i es  tha t  t . he  Reg ion
adjusted the penal ty  downwards t .o  ref lect  th is  new in format ion.
H r ' g ,T r .  vo l  .  2 ,  182 -83 .

3 ! /  ( . . . con t i nued )
accordance wi th  t .he CWA st .a tutory  factors,  such explanat ion was not
in t roduced in to the record aL t .he hear inq.

€/  SgRgl 'A refers  to  The Smal l  Business Regulat .ory  Enforcement
Fa i rness  Ac t  o f  1996 .

4e t  Mr .  A i s ta rs  tes t i f  i ed  t . ha t  managemen t  o f  f  i c i a l s  a t .  t he  EpA
app roved  t he  S90 ,000  pena l t y  amoun t  l i s t ed  i n  t he  SBREFA l e t t e r
sen t  t o  Mr .  Ba rbe r .  H r , g  T r .  vo1 .  1 ,  269 .

5a /  Mr .  A i s ta rs  tes t i f  i ed  t . ha t .  manag iemen t  o f  f  i c i a l s  a t  EpA
s im i l a r l y  app roved  t he  re f i ned  9G0 ,000  pena r t y  amoun t .  H r , g  T r .
vo l .  l ,  269 -10 .
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Under  the  Ru les  o f  P rac t i ce ,  Comp la inan t  mus t  p rove  tha t  i t s
p roposed  pena l t y  i s  app rop r ia te ,  i n  l i gh t  o f  t he  pena l t y  f ac to rs
o f  sec t i - on  309 (g )  ( 3 )  o f  t he  cwA .  40  c .F .R .  s  22 .24 ;  r n  Re  Dona l -d
Cu tJe r ,  1 l -  E .A .D .  622 ,  631  (EAB  2004 )  .  A  comp la inan t
demonstrates a penal ty  is  appropr ia te by showing , ' that  i t
considered each of  the s tatutory  penal ty  factors and that  the
recommended  pena l t y  i s  suppor ted  by  ana lyses  o f  t hose  fac to rs .  "
r d .  a t  63 r -32 .  The  s ta tu to r y  pena l t y  f ac to r s  a re  d i scussed ,  i n
turn ,  in f ra ,  immediate ly  fo l lowing a summary of  Respondent ,s
bas i c  a rgumen ts .

A. SIrMl4ARy OF RESPONDEMT'S BASrC ARcItME!ilTS

Responden t  asse r t s  t ha t  any  v io la t i ons  he  may  have  commi t ted
wi th regard to  h is  "waste removal  bus iness were done unwi l l ing ly
and  w i thou t  i n ten t i ona l  w rongdo ing . "  Resp .  B r .  1 .  He  con tends ,
" I  made  eve ry  poss ib le  e f fo rc  to  comp ly  w i th  the  l aw  as  I
unders tood  i t  and  conduc ted  my  bus iness  i n  as  p ro fess iona l l y  and
envi ronmenta l ly  manner  as r  was able"  Lo do.  rd .  Accord inq to
Respondent ,  a t  a l l  re levant  t j -mes he was act ing in  accordance
w i th  the  d i rec t i ves ,  i ns t ruc t i ons ,  and  reso lu t i ons  p rov ided  to
h im by the BCHD and the Southwestern Dis t r ic t  o f  OHEPA.

Responden t  add i t i ona l l y  c la ims  tha t  i t  i s  un reasonab le  to
expect  h im to look beyond the BCHD or  oHEpA for  gu idel ines or
i ns t ruc t i ons  conce rn inq  the  ope ra t i on  o f  h i s  bus iness ,  dS  he
bel ieved that  these ent i t ies were aware of  the requi rementrs  co
keep  h im  in  comp l iance .  Respondenc  i ns i s t s  t ha t  i f  he  i s  i n
v io la t i on  o f  any  fede ra l  regu ia t i ons ,  he  i s  i nnocen t  o f  know ing l y
commi t t i ng  any  v io la t i ons  and  he  was  mak ing  d i l i gen t  good  fa i t h
e f fo r t s  a t  a l l  t imes  to  ope ra te  h i s  bus iness  i n  comp l iance  w i th
a l l  l aws .

In  v iew of  the foregoingr ,  Respondent  be l ieves that  any
pena l t y  shou ld  be  m i t i ga ted .  F ina l l y ,  Responden t  asse r t s  he
should be indemni f ied by the BCHD and SouLhwestern Dis t r ic t  o f
OHEPA fo r  any  f i nes  o r  pena lc ies  assessed .  aga ins t  h im .

B. Gravity-gased Penalt ies for Counts f Through rv

Count I:  Vector Attraction Reduction Requirements for
Domes t i c  Sep tage  Under  40  C .F .R .  S  503 .33

g Natu re ,  C i r cums iances ,  and  Ex ten t  o f  V io la t i on

Responden t ' s  f a i l u re  to  comp ly  w i th  the  vec to r  a t t rac t i on
reduc t i on  requ i remen ts  o f  40  C .F .R .  S  503 .33  (b )  ( 9 ) ,  ( b )  ( 10 ) ,  o r
(b )  ( l - 2 ) ,  pu rsuan t .  t o  40  C .F .R .  S  503 .15  (d ) ,  equa t . es  t o  a
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v iorat ion of  an operat ing s tandard that  is  des igned t .o  protect
the  popu la t i on  f rom the  t ransmiss ion  o f  d i seases  assoc ia ted  w j - th
domes t i c  sep taqe .  58  Fed .  Reg .  a t  9248 -56 ,  9322 ;  H r ,g  T r .  vo l .
2 ,  l - 22 .

The record ref lects  that  an excessive amount  of  unt reated
sep tage  was  app l i ed  to  a  re la t i ve l y  sma l l  po r t i on  o f  t he  S i te  fo r
a t  l eas t  t he  rough ly  two -yea r  pe r iod  a l l eged  i n  the  comp la in t .
The  reco rd  es tab l i shes  tha t  be tween  May  2000  and  m id -Apr i l  2002 ,
Responden t  app l i ed  a t  l easL  1 ,092  roads ,  o t  app rox ima te l y  650 ,000
ga l l ons ,  o f  domes t i c  sep tage  to  a  sma l l  po r t i on  o f  h i s  S i te .
Comp l .  Ex .39 ;  H r ' g 'T r .  vo l .  2 ,  21 -28 .  The  po r t i on  o f  t he  S i t e
where  sep tage  was  l and  app l i ed  i s  a t  mos t  f i ve  o r  s i x  ac res .
Comp l .  Ex .39 ,  43 ,  15 ,  1 ,6 ;  H r ' g  T r .  vo l .  2 ,  103 -05 .

As  t he  Reg ion  co r rec t l y  no ted  i n  i t s  pos t -hea r i ng  b r i e f ,
Responden t ' s  v io la t i ons  o f  t he  vec to r  a t t rac t i on  reduc t i on
requ i remen ts  ( e .9 .  i n j ec t i on ,  i nco rpo ra t i on ,  o r  a l ka l i ne
t rea tmen t )  a t  Lhe  s i t e  were  eg req ious ,  pu t t i ng  ne ighbors  and
others in  the nearby res ident ia l  area at  r isk  for  exposure ro
^ . i  ^ ^ - ^ ^  ^ - . l  ^ ^ - . r ^ * . : - ^ L ^ l  i - ^ . : - r - iLr lsease arr .u  contaminated dr ink ing waLer  obta ined f rom c is terns or
sha l l ow  dug  we l l s .  comp l . ' s  Pos t -H r ' q  B r .  2 i .  Responden t .  used  a
network of  p ipes to  pump septage f rom his  t rucks on h is  dr iveway
ou t  on to  the  su r face  o f  t he  g round  o r  i n to  a  makesh i f t  sys tem o f
open  t renches ,  a  p rac t i ce  tha t  resu l ted  i n  domes t i c  sep tage
acc ru ing  i n  l a rge  poo ls  on  the  s i t e  t ha t  reached  dep ths  o f  a t
l eas t  one  o r  two  f ee t .  H r ' g  T r .  vo l .  1_ ,  132 -37 ;  H r ,g i  T r .  vo l .  Z ,
25 -26 ;  H r ' g '  T r .  vo l .  3 ,  182 -83 .  See  Comp l  .  Ex .  17 ,  39 ,  52 .
Respondent  expla ined that  he land appl ied domest ic  septage at  the
s i te  in  th is  manner  because i t  was too t ime consuminq to  cut  a
t rench,  cover  i t ,  and cut  a  new one in  the same day or  too
di f f icu l t  dur ing the wet  season,  which was approx imat .e ly  1-80 days
a  yea r .  H r ' g  T r .  vo l .  3 ,  182 -83 .  As  du l y  no ted  by  t he  Reg ion ,
the  resu l t  was  fee t -deep  s tand ing  sep tage  cove r ing  l a rge  pa r t s  o f
the Si te ,  open and avai lab le to  vectors and creat ing the danger
o f  d i sease  t r ansm iss ion .  Comp l . , s  pos t -H r ,g  B r .  2g -3A .  Mr .
Joshua Jackson,  do envi ronmenta l  specia l is t  wi th  oHEpA for
approx imate ly  twelve years,  test i f ied that  the PVC pipes conveyed
domest ic  septage in to "a swampy area"  where scrapped automobi les
sa t  w i th  sep tage  "ha l f  way  up  the i r  t i r es , "  and  tha t  t he  odo r  a t
t he  S i t e  was  "ove rwhe lm ing . "  H r ,g  T r .  vo l .  2 ,  229 .

Fur ther ,  even though Respondent  knew there were problems
wi th the methods he ut i l ized to  rand.  apply ,  Respondent  actual ly
increased the vorume of  h is  bus iness,  doubl inq the number of
loads he land appl ied to  the s i te  in  200i -  and even fur ther
inc reas ing  the  number  o f  l oads  he  d i sposed  the re  tn  2002 .  H r ,g
T r .  vo l .  3 ,  250 -51 .  Ye t ,  f r om May  2000  t o  m id -Ap r i l  2002 ,
Respondent  complete ly  fa i led to  comply wi th  the vector  a t t ract ion



reduc t i on  requ i remenLs  o f  t he  pa r t  503  regu la t i ons .  H r ,g  T r .
vo l .  2 ,  22 -25 ,  93 .  Tha t .  i s ,  Responden t  d i d  no t  i n j ec t ,
incorporate,  nor  t reat  the domest ic  septagre land appl ied to  the
s i te .  Nor  d id  Respondent  even come c lose to  fo l lowing the so-
cal led rod-and.-cover  pract ices (  "Rod and Cover
P r a r - t  i  r - e q  t ' )  A r r r r a r a n l - l  r r  r a n n nElquu rusD  /  a r - / r - e *  - * - - . , 1mended  by  t he  l oca l  BCHD,  wh i ch
purpor tedly  adv ised Respondent  to  mainta in the septage at  a
spec i f i ed  d i s tance  (measured  i n  rods )  away  f rom res idences  and
cove r  t he  sep tage  da i l y . : l z  H r ,g  T r .  vo l .  2 ,  2 i L ;  H r , g  T r .  vo l .
3 ,  13 - l _4 ,  4J ,  I ' 77 -19 ,241 -48 .

h \ Grav i t v  o f  V io la t i on  (Ac tua l  o r  po ten t i a l  Ha rm)

Resporden t ' s  v io la t i on  o f  t he  ope ra t i ona l  requ i remen t  a t  40
C .F .R .  S  503 .15  (d )  i n f  l i c t ed  bo th  ac tua l  and  po ten t i a l  ha rm  to
the envi ronment .  Addi t . ional ly ,  Respondent ,s  fa i lure to  comply
w i th  the  vec to r  a t t rac t i on  reducL ion  requ i remen ts  c rea ted
potent ia l  harm to human heal th .  Moreover ,  Respondent ,s
v io la t i ons  caused  ha rm to  the  se l f - imp lemen t ing  na tu re  o f  t he
Part  503 regulat ions and therefore t .he in tegr i ty  o f  the c lean
Wate r  Ac t .

R o c r a  r r l  i  n r y  f  h o  . r o n a r : ' l  a r a r ' . i  i - r r  n €  r 1 - ' ^  , , . i  n ' l  -  r  . i  ̂ -r \ s v o r \ r r - r . r v  1 1 v r r v ! u J  : r ! s v  +  u r  - . l e  v i o l a t i o n ,  R e s p o n d e n t ' s
ac t i ons  exposed  nea rby  res iden ts  Lo  vec to rs ,  pu t t i ng  p .op t .  a t
se r ious  r i sk  fo r  con t rac t i ng  d . i seases  con ta ined  i n  domes t i c
sep tage .  H r ' g  T r .  voL .2 ,  16 -18 ,  L22 -23 .  see  comp1 .  Ex .  24 .  A t
the hear ing,  Mr.  seth Meranda,  a sani tar ian wi th  the BCHD f rom
Februa ry  200 r  to  Ap r iL  2003 ,  rev iewed  and  au then t i ca ted  h i s
i nspec t i on  repo r t ,  w r i t t en  a f t e r  h i s  Ap r i l  LL ,  2002  v i s i t  t o
Responden t ' s  S i t e ,  wh i ch  s ta tes  i n  pa r t :

The f i rs t  th ing f  observed was a s t ream wi th
a  l o t  o f  a lgae  i n  i t  w i th  a  b rown  t i nge  o f
co lor  and odor .  rh is  s t ream ran throuqh a
culver t  under  the access road to  a sewagre-
' l " n ^ ' i  - ^  ^  ' i  r  ^  T h c  s F r r / t a r a - r f  r r m n i  n n  c  i  t . o  . iu u r t l } / l t l v  > _ L  L C  . . S

l oca ted  i n  t he  cen te r  o f  t he  l o t .  The  amoun t

= '  Bo th  Responden t  and  Mr .  Gr i f f i t h  t es t . i f i ed  tha t  t he  Rod  and
cove r  P rac t i ces  were  se t  f o r th  i n  BCHD hea l th  manua ls .  Mr .
Gr i f f  i t h  no ted  h i s  unders tand ing  t . ha t  t he  p rac t . i ces  were  , ' s ta te
hea l t h  depa r tmen t  r egu la t i ons . "  H r , g  T : : .  vo1 .  2 ,  z j L .  Responden t
desc r ibed  see ing  them in  " the  th i ck  b lack  books  tha t , s  i n  t he  l aw
l  i b ra ry .  "  H r ' g  T r  .  vo r  .  3  ,  41  .  Such  "manua ls , ,  we re  neve r
p ro f fe red ,  and  I  make  no  f i nd ing  as  to  the i r  ex i s tence  o r  t o  the
A r - r ' t l r : a \ /  r ) r  I  e c r i  t  i  m a r . r r  r : F  t h a  j  r  n r r r n n r i - n r i l  a n n F ^ h t s ^  ^ {q e u u ! c r u J  ( J r  r e v r  u r r . L q e y  v !  y u ! y v !  u e u  u v r r L v r r L - r  , - r C h e f  t h a n  t O
no te  tha t ,  ds  fa r  as  they  were  desc r ibed  i n  hea rsay - l i ke  fash ion ,
Responden t  was  no t  i n  comp l iance  w i th  the i r  a l l oc re r t  recommended
n r : - t - ' i  n a  F n r  

' l  
f , h ' r  - ^ - i . - : : ; : : ^ : - .  - * : : ^! , !e \ -u r \ -E  r t , , r  land  app ly ing  domest ic  septage
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of  sewage in  th is  area covered acres of  the
s i te  va ry ing  i n  dep th .  Observed  veh ic les  i n
sewagie scat tered throughout  the waste s i te .
Roger  Barber  s tated that  last  week he dumped
22 loads of  sewagie wi th  a min imum est imaLe of
25 ,000  ga l l ons .  Words  canno t  desc r ibe  the
foul  odors and envi ronmenta l  hazards that  are
n r e s e n f  r n r i  l -  h ^ r r 1 .  1 - h o  h o l n  a €1 , !  e p e r r u  v v a  L r r \ r u  - i  n U m e f  O U S  p f  C L U f  e S
t aken .

Comp l .  Ex .  14 ^ 9 e e  H r ' g  T r .  v o l 2,  21, r

As  the  EPA po in t s  ou t ,  va r i ous  w i tnesses  tes t . i f i ed  abou t  t . he
shock ing  and  dep lo rab le  cond i t i ons  a t  t he  s i t e .  comp l . , s  pos t -
H r ' g  B r . ,  30 -32 .  Mr .  s t ephen  D i ck ,  t he  BCHD Env i ronmen ta l  Hea l t h
D j - rec to r  s ince  December  2A0 I ,  t es t i f i ed  abou t  t he  scenes  dep ic ted .
in  photographs of  the Si te  (entered in t .o  the record as Compl  .  Ex.
55 -57  ,  60 -67 ,  69 ,  75 )  t ha t  show  a  p i pe  ne two rk  and  sep tage  poo led
a t  a  dep th  o f  app rox ima te l y  one  foo t  w i th  i nd i ca t i ons ,  based  on
mark ings on the abandoned automobi tes s i t r ing in  the septagre,
that  septage had pooled.  there to  a depth of  about  two-and-one-
ha l f  f ee t  i n  t he  pas t .  H r , g  T r .  vo1  .  L ,  L20 ,  1 ,32 -31  .  M r .
Meranda charact .er ized Lhe Si te  as an "envi ronmenta l  d i -saster , , ,
e laborat ing that  t .he s t ream that  runs through the s i te  is  a
t r ibutary to  the Mt .  orab water  supply ,  that  abandoned
au tomob i l es  and  o the r  sc rap  ma te r ia l s  were  s i t t i ng  i n  poo led
sep tage  on  the  S i te ,  and  tha t  he  was ' ,appa l l ed  to  th ink  tha t  t h i s
was  go ing  on . "  H r ' g  T r .  vo l .  2 ,  209 -LO.

Mr.  Ky le Arn,  a  former BCHD sani tar ian who was h i red in
october  2000 and st i l l  employed by the BCHD at  the t ime of  the
Ap r i l  1 l - ,  2002  i nspec t i on  o f  Responden t , s  s i t e ,  ces t i f i ed  t ha t  he
observed a " large amount  of  sewage and junk cars in  a smal l
pa r t i cu la r  a rea .  "  H r ,g i  T r .  vo l  .  3  ,  gL ,  1 -0 ' /  ,  111  .  A t  t he
hear ing ,  Mr .  A rn  rev iewed  and  au then t i ca ted  h i s  i nspec t i on
repo r t ,  w r i t t en  a f te r  h i s  Ap r i r  l - l  ,  2oo2  v i s i t  t o  Respond"en t , s
S i t e ,  wh i ch  s ta tes  i n  pa r t . :

Roger  IBa rbe r ]  a l so  s ta ted  tha t  he  es t ima tes
that  he has dumped over  a mi l l ion and a hal f
ga l lons of  unt reated sewage on th is  properry .
I t  appeared that  the major i ty  o f  the sewagre
was concentrated to  one area,  approx imate ly  1
to  3  ac res  i n  s i ze .  A  l a rge  number  o f
p ic tures were taken.  There was a dra inage
way  tha t  i n i t i a ted  on  Barbe r , s  p rope r t y  t ha t
crossed over  severa l  ne ighbor ingr  proper t ies
and eventual ly  empt ied in to a creek.  This
dra inage way on Barber ,s  proper ty  appeared to
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be  rece i v ing  sewage  runo f f .

Comp l  .  Ex .  L6 .  see  H r ' g  T r .  vo l  .  3 ,  1 i - 0 .  Mr .  A rn ,  Responden t ' s
own  w i tness ,  admi t ted  tha t  as  a  san i ta r i an ,  he  wou ld  no t  a l l ow  a
s i te  to  be  i n  t he  cond i t i - on  he  obse rved  Responden t ' s  S i te  to  be ,
no t i ng  he  "suspec ted  tha t  t he  sewaqe  had  a  po ten t . i a l  o f  a f fec t i ng
the  env i ronmen t ,  espec ia i l y  because  the re  was  d ra inage  was te
nea rby .  "  H r ' g :  T r .  vo l  .  3  ,  111  .

'  The  po ten t i a l  f o r  t he  sp read  o f  d i sease  was  amp l i f i ed  by  the
topogrraphy and geology of  the s i te .  The EpA h ighl ighted that  Mr.
D ick  tes t i f i ed  tha t  t he  pho tog raph  des igna ted  Comp la inan t , s
Exhib i t  77 depic ts  t .he s t ream at  t .he Si te ;  that  the photograph
designated Compla inant 's  nxhib i t  78 Cepic ts  the s t ream running in
a  d i t ch  a long  the  d r i veway  a t  t he  s i t e ;  t ha t  t he  pho tog raph
des igna ted  Comp la inan t ' s  Exh ib i t  B0  dep ic t s  t he  s t ream ex i t i ng  the
s i te ;  t ha t  t he  pho toq raph  des igna ted  comp la inan t , s  Exh ib i t  B j_
l ^ ^ . . :  ^ t s ^  t s t r - ^  ^oepr 'crs  cne st ream on the neighbor ing proper ty ;  and that  the
pho tog raph  des igna ted  Comp la inan t ' s  Exh ib i t  82  dep ic t s  t he  house
on  t he  ne ighbo r i ng  p rope r t y .  Comp l . , s  pos t -H r ,g  B r .  32  ( c i t i ng
Hr ' g  T r .  vo l  .  L ,  138 -39 ) .  Fu r t he r ,  a  map  o f  t . he  S i t e  shows  t he
d ra inage  d i t ch  tha t  t ransec ts  the  S i te .  comp l .  Ex  .  43  .  Th i s
d i t ch  runs  i n  an  eas t - to -sou theas t  d i rec t i on ,  f l ows  a long :  C lemen ts
Road in to a neiqhbor ing proper ty  immed. ia te ly  to  the south,  and

F , , - ' l ' 1  . ,evenrua r ry  connec ts  to  an  unnamed  t r i bu ta ry  to  s te r l i ng  Run .  H r ,g
T r .  vo l .  2 ,  L I3 - I 4 .  See  Comp l .  Ex .  43 ,  91 .

Mr .  A i s ta r s  t es t i f i eo  t ha t  Lhe  geo logy  o f  t he  S i t e  cons i s t s
o f  " l t l i gh t  c l ay  so i l , "  wh i ch  makes  t he  l and  more  suscep t i - b l e  t o
sep tage  runo f f  when  domes t i c  sep tage  poo ls  on  the  l and .  H r ,g  T r .
vo l .  2 ,  138 -39 .  Ev idence  suppor t s  t ha t  such  runo f f  en te red .  t he
dra inage d i tch that  t ransects  the s i te  and crosses over
ne ighbo r i ng  p rope r t i es .  H r , g  T r .  vo l  .  2 ,  I 1 , 6 -L ' 7 ;  Comp1  .  Ex -  9L .
rndeed ,  t he  2005  "s to rmwate r  po l l u t . i on  p reven t i on  p lan , , ,  wh ich
Responden t  reques ted  fo r  h i s  S iLe ,  s ta tes  tha t  t he  , , domes t i c
sep tage  d i sposa l  a rea  ( cen te r  o f  IResponden t , s ]  16 -ac re  pa rce l )  i s
a potent ia l  source of  n i t rogen run-of  f  .  , ,  Compl  .  Ex .  91, .  Mr.
A i s ta rs  tes t i f i ed  t . ha t  because  the  S i te  i s  a  po ten t i a l  sou rce  o f
n i t rog ren  run -o f f ,  t he  domes t i c  sep tage  poo l  was  a l so  a  po ten t i a l
sou rce  o f  pa thogen  run -o f f .  H r ' g 'T r .  vo l .  z ,  L r j .  Mo reove r ,  M r .
Jackson  tes t i f i ed :  " f  do  d i s t i nc t l y  remember  ev idence  tha t  sep tage
had e i ther  made i t  to  the creek tby l  an act ion of
IRespondent l  apply ing i t  and then dra in ing there or  v ia  over land
f l ow  f rom s to rm wa te r  runo f f  because  you  cou ld  see
tampons and a g ' ray fungus that  is  usual ly  associated
r ^ r i t - h  c o n r - i n  t s a n k  e f f l u e n c  o r  s F n t a . r a  r r n i n o  . i  n f o  a  s f r{ v r u r r  r e y L ! v  u d r } J (  e r r r u e n t r  c -  p v y u s v u  v v r r : : ,  - - - e a m .  "  H r ' g
Tr .  vo l .  2 ,  230  .  wh i l e -  t he re  a re  no  pho tog r raphs  demons t ra t i ng
sep tage  en te r i ng  the  s t ream,  tes t imony  such  as  Mr .  . Jackson ,s
ind i ca tes  tha t  i t  d id .
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Responden t ' s  v io la t i on  o f  t he  vec t .o r  a t t rac t i on  reduc t i on
requi rements a lso created the potent ia l  for  ser ious harm to human
hea l th  th rough  the  th rea t  o f  t he  sp read .  o f  d i sease .  The  s i t e
ex is ted in  a res ident ia l  ne ighborhood wi th  seven or  e ight  homes,
p lac i ng  peop le  i n  p rox im i t y  t o  t he  S i t e .52 /  H r ,g  T r .  vo l .  2 ,  94 ,
97.  The Region def t ly  po ints  out  that  two homes are shown on a
map  o f  Responden t ' s  S i te ,  one  app rox ima te l y  400  fee t  f rom the  S iLe
(L20  fee t  f rom the  p rope r t y  l i ne )  and  the  o the r  app rox ima te l y  g0O
fee t .  f r om the  S i te  (300  fee t  f rom the  p rope r t . y  l i ne )  ,  w i t . h  one
home hav ing  a  we l l  app rox ima te ry  2 ,a00  fee t  f rom the  s i t e .
Comp l  . ' s  Pos t -H r ,g  B r .  33  ( c i t i ng  Comp l  .  Ex .  43 ;  H r ,g :  T r .  vo l  .  2 ,
98 -99 ) .  rn  2002  these  homes  ob ta ined  d r i nk ing  wa te r  f rom c i s te rns
o r  sha l l ow  we l l s .  H r , g  T r .  vo l .  1 ,  L4O.

The BCHD ran laboratory tests  on these wel1s and the waterwav
a long  C lemgn ts  Road ,  and  they  rece i ved  pos i t i ve  tes t  resu l t s  f o r
E .  Co l i  and  feca r  co l i f o rm and  con f i rmed ,  t he  p resence  o f
Str :eptococcus in  the s t ream, a l I  o f  which are ind icator  organisms
for  contaminat ion and the potent ia l  presence of  o ther  pathogenic
o rqan i sms .  Comp l .  Ex .  46 ;  H r ,q  T r .  vo1 .  L ,  t 4L ;  H r ,g  T r .  vo l .  2 ,
105 -08 ,  1 ,97 .  See  comp l  .  Ex .  25 .5 l /  wh i l e  t he  1eve1s  o f  bac te r i a  a re
not  a larmingly  h igrh,  they nonetheless show the ex is tence of
contaminat ion.  Respondent ,  s  wi tness Mr.  Arn,  re f  er r ing to  t .hese
BCHD tes t  r esu l t s  i n  comp la inan t , s  Exh ib i t  46 ,  t es t i f i ed  t ha t  he
took  the  samp les  acco rd ing  to  p ro toco l  as  pa r t  o f  h i s  occupa t iona l
dut ies as an employee of  the BCHD, and he expects them to be
co r rec t  and  accu ra te .  H r ,g  T r .  vo l .  3 ,  10 I -02 ,  LO j .

I n  con t ras t ,  Responden t  a t tempts  to  use  these  tes t  resu l t s  t o
demonstrate the contrary ;  that  is ,  the act .ua l  harm was not
s i gn i f i canE .  r n  suppo r t  o f  t h i s  pos i t i on ,  Responden t  t es t i f i ed

52 /  The  EpA a rgues  i n  i t s  pos t -hea r ing  b r i e f  t ha t  t he  s i t e , s
res iden t i a l  na tu re  i s  con f i rmed  by  l im i ta t i ons  i n  t he  deed  to  the
Clements Road Proper ty ,  which Respondent  descr ibed.  as prohib i t . ing
ce r ta i n  obnox ious  uses  o r  o f f ens i ve  ac t i v i t . y .  comp l  . , s  pos t -H r ,g
B r .  n .13  ( c i t i ng  H r ' g  T r .  vo l .  3 ,  243 -45 ;  Comp l .  Ex .  g l . ) .

5 3 /

At the hear ing and in  i ts  post -hear ing br ie f ,  the EpA acknowledgres
that  the contaminat ion at  the s i te  cannot  be l_ inked by a
preponderance of  ev idence to  the contaminated wel ls  and c is tern i  on
neighbor ing proper t ies,  which could have received contaminat ion f rom
a number of  warm-blooded sources in  a var ie ty  of  ways.  Compl .  ,s
Pos t -H r ' g  B r .  33 ,  n .L4 .  Howeve r ,  g i ven  t he  eq reg ious  s ta te  o f
Responden t ' s  s i t e ,  wh ich  cons i s ted  o f  sep tage  fu l l y  exposed  to  the
env i ronmen t  i n  a  l a rge  poo l ,  and  i t s  h igh  po ten t i a l  f o r  ha rm,  r
ag: ree that  i t  is  a  reasonable assumpt ion that  Respondent ,s  d isposal
pract ices wel l  could have been responsib le for  the contaminat i -on of
the  we l l s  and  c i s te rns .  , gee  Hr ,g  T r .  vo l  .  2  ,  L24 -26  .
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t ha t  "a l1  o f  t he  IBCHDJ samp les  fa l l  w i th in  a l l owab le  pa ramete rs
for  a t  least  one t lpe of  normal  operat ing sewer system in
tho  - ^ , , n f  1 '  "  H r ' g  T r .  vo l  .  3 ,  208 -09  .  I  emphas i ze  t ha t
Respondent 's  argument .  about  what  is  appropr ia te for  o ther  sewer
systems is  not  re levanL to th is  case.  Respondent .  is  charged wi th
r z i n l aF ina  r ^nd  app l i ca t i on  o f  domes t i c  sep tage  regu la t i ons  a t  40
C .F .R .  Pa r t  503 ,  and  a  d i scuss ion  o f  o the r  po ten t i a l  sou rces  o f
d ischarge in  Brown county is  beyond the scope of  th is  case.
c i  m  j  I  a r l  r r  oesponden t ' s  a rgumen t  t ha t  t he  Oh io  R ive r ,  wh ich  i s
n rnmnFar {  r ^ -  rec rea t i ona i  use  by  the  S ta te ,  has  h ighe r  l eve l s  o f
bacter ia  than what  was detected in  the wel ls  and waterways
re levan t  a t  h i s  S i te  i s  a l so  beyond  the  scope  o f  t h i s  case .  Comp l .
Ex .  39 ;  H r ' g  T r .  vo1 .  2 ,  L97 -200 .

AddiL ional ly ,  Respondent  took.h is  own water  samples at  the
S i te  and  then  a t tempted  to  use  the  resu l t s  t o  demons t ra te  tha t
ac tua l  ha rm was  no t  s ig rn i f  i can t .  comp l  .  Ex  .  41  .  Responden t . , s
tes t  resu l t s  a re  no t  re l i ab le ,  no r  i s  h i s  a rg rumen t  pe rsuas i ve .  As
Mr .  D ick  no ted ,  a  ze ro  va lue  fo r  E .  Co l i  and  feca l  co r i f o rm
bac te r i a ,  pu rpo r ted i y  co l l ec ted  f rom a  d ra inage  d i t ch  i n  t he
na tu ra l  env i r onmen t ,  i s  unusua l  .  H r , g  T r .  vaL .  2 ,  L12 -1_3 .  See
Comp l .  Ex .  47 .  Moreove r ,  Responden t , s  samp le  resu l t s  a re
"mean ing ' l ess "  because  the re  i s  no  assoc ia ted  sampre  da te ,  t hey  d .o
not  have a chain of  custody to  demonstrate prompt  analys is  and
measures of  qual i ty  assurance,  and i t  appears that  they were taken
ar ro r  f l r o  Mr rz  2000  to  M id -ap r i l  2002  t . ime  pe r iod  a t  i ssue  i n  th i s
case .  H r ' g  T r .  vo l - .  2 ,  ! L0 -L2 ;  Comp1 .  Ex .  4 ' 1  .  f n  f ac t ,  t he  t es t
repo r t  da tes  were  i n  oc tobe r  2003 ,  we l l  a f t e r  t he  v io la t i on
pe r iod ,  and  poss ib l y  a f te r  t he  i ns td l l a t i on  o f  a  ch lo r i na to r  i n
the  d i t ch .  H r ' g  T r .  vo1  .  2  ,  103  ;  Comp l  .  Ex .  4 '7

E x n o s t t r c  1 - o  n a t h n c e n i r -  o r . r a r f  i q m q  ( a . r  h a r t - a r i a! ^ 1 ; v r u ! e  L r r v y v r r r u  \ e . r .  ,  V l f U S e S ,

paras iLes )  con ta ined  i n  domes t i c  sep tage  can  be  de le te r i ous  to
human heal th .  Hr '  g  Tr .  vo l  .  2  ,  B-1-2.  ,See Compl  .  Ex.  54 .
vec to r s  a re  a t t r ac ted  t o  t he  cha rac te r i s t i c s  o f  sep tage  (e .q .  i Ls
odor )  .  H r ' q  T r .  vo l .  2 ,  B -9 .  when  vec t .o rs  a re  exposed  to  sep tage
d i rec t l y ,  o r  i nd i rec t l y  v ia  wa te r  con tamina t i on ,  t he  po ten t i a l  f o r
human  exposu re  to  d i sease ,  f rom the  vec to rs ,  t r ans fe r  o f
pathogiens ,  increases immensely .  Hr ,g:  Tr .  vo l  .  2  ,  g*L2.  Any
vecLor  that  comes in to contact  wi th  septage conta in ing pathogenic
o rgan isms  can  t ranspor t  t he  pa t .hogens  to  any  su r face  (e .g .  a  po rch
o r  a  r a i l i ng  o r  a  c i s t e rn  o r  sha l l ow  dug  we l l ) ,  expos ing  t he
envi ronment  and persons who come in to contact  wi th  t .hat  sur face to
pa thogen i c  o rgan i sms .  Comp l .  Ex .  54 ;  H r ,g  T r .  vo l .  2 ,  9 - l _0 ,  L7 -
19 .  The  Par t  503  regu la t i ons  a t tempt  to  reduce  the  po tenL ia l  f o r
such exposure by requi r ing land appl iers  of  domest ic  septage to
emp loy  the  vec to r  a t t rac t i on  reducL ion  mechan isms  o f  i n jec t i on ,
i nco rpo ra t i on ,  o r  a1ka l j - ne  t r ea tmen t .  40  C .F .R .  S  503 .1 -5 (d ) .

\ 7 n  I
: j  r ! .  v v r 2,  rg-22
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Responden t . ' s  ac t i v i t i es  a l so  c rea ted  ha rm to  the  CWA p rog ram.
Responden t ' s  f a i ru re  to  pe r fo rm vec to r  a t t rac t i on  reduc t i on
subve r ted  the  se l f - imp lemen t ing  na tu re  o f  t he  pa r t  503
regu la t i ons ,  aga ins t  t he  Agency ' s  i n t . en t .  H r  , g  T r .  vo r .  2 ,  ! 2 ,  15 -
L7 ,  L22 -23 .  Responden t ' s  f a i l u re  a l so  underm ined  the  CWA,s
fundament.al goals of protecting human health and the environment
and  ma in ta in ing  the  i n t . eg r i t y  o f  t he  na t i on ,s  wa te rs .  H r ,g  T r .
vo l  .  2 ,  L2 ,  1 ' 5 -1 ' 7 ,  L22 -23 .  As  a  f i na l  obse rva t i on ,  r  no te  t ha t  as
a  resu l t  o f  t he  Apr i l  2002  i nspec t i ons  o f  t he  s i t e ,  t he  B rown
County Board of  Heal th  ordered that  land appl icat ion of  domest ic
septage cease,  do in junct ion was issued agia inst  Respondent  to
ensure such at  h j -s  s i te ,  and the res id.ents  near  the Si te  were
d i rec ted .  no t  t o  d . r i nk  wa te r  f rom the i r  we l l s  o r  c i s te rns .  Comp l  . , s
Ex .  38 ;  H r ' g  T r .  vo l  .  2 ,  106 .  See  H r ,g  T r .  vo l - .  2 ,  1_63 ;  H r ,g  T r .
vo l - .  3 , 241  .

-v_l_ Pena l t v  Assoc ia ted  w ich  Coun t  I

The Regr ion ca lcu lated
Responden t ' s  v io la t i on  o f
91 - .  G iven  the  se r i -ousness
requl rement  under  the par t
$30 ,  000  pena l t y  r easonab le
suppor ts  the award of  th is

a  pena l t . y  o f  $30 ,000  assoc ia ted  w i t h
40  C .F .R .  S  503 .15 (d ) .  H r , g  T r .  vo l  .  2 ,

o f  t h i s  v io la t i on  o f  an  ope ra t i ona l
503  Subpar t  B  regu la t i ons ,  I  f i nd .  a
and appropr ia te.  The record before me
fu l l  amount  for  Count  I .

rnit ial Port ion of count, rr:  The Annuar Application Rat,e
Po lLu t i on  l , im i t  a t  40  c .F .R .  s  503 .13  ( c )

Na tu re ,  C i r cums tances ,  and  Ex ten t  o f  V io la t i on

Respondent 's  fa i lure to  comply wi th  the AAR (annual
app l i ca t i on  ra te )  po l t u r i on  I im i t  o f  40  C .F .R .  S  503 .13  ( c ) ,
pu rsuan t  t o  40  C .F .R .  S  503 .12 (c ) ,  equaLes  t o  a  v i o l a t i on  o f  an
operat ing s tandard.  This  operat ing s tandard is  des igned to
prevent  the consequences associated wi th  excess n i t rogen levels
both i -n ' terms of  the envi - ronment  and human heal th .  Hr ,q Tr .  vo1 .
2 ,  135 -36 ,  L4L -43 .  Excess  l eve rs  o f  n i t rog ren  i n  q roundwat .e r  and
su r face  waLe rs  can  f os te r  eu t roph i ca t i on .  H r ' g  T r .  vo r .  2 ,  L42 -
43.  Arso,  human exposure to  h igh levels  of  n i t rog.en can lead to
heal th  a i lments such as b lue baby syndrome (meLhemoglobinemia)  .
H r '  g '  T r  .  vo l  .  2  ,  1 ,4L -  42  .

The record ref lects  a large amount  of  septage was appl ied to
a  re la t i ve l y  sma l l  po r t i on  o f  t he  S i t . e  i n  g ross  excess  o f  t he  AAR
l im i t  spec i f i ed  by  40  c .F .R .  s  503 .13  ( c )  f o r  a r  l eas t  r he  rough l y
two-yea r  pe r iod  a l l eged  i n  the  comp la in t .  A l t hough  40  c .F .R .  s
503 .1 -2 (c )  c lea r l y  requ i res  a  l and ,  app l i e r  o f  domes t . i c  sep tage  to
cease apply ing domest i -c  septage once a proper ty ,s  AAR l imi t  is

2 .
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reached,  Respondent  fa i led to
pe r iod  o f  May  2000  to  m id -Apr i
des igned to protect  human heal
cont .ami-nat ion in  sur face waLer
29 -34 .

do  th i s  a t  h i s  S i - t e  fo r  a t  l eas t  t he
L  2002 .  Th i s  ope ra t i ng  s tandard  i s
th and the environment. frorn nitrogen

and  g roundwaLe r .  H r ' g  T r .  voL .  2 ,

Responden t ' s  mass i ve  ove r -app l i ca t i on  o f  domes t i c  sep tage  to
the  s i t e  f a r  exceeded  t he  s i t e , s  AAR o f  11 ,538  ga l l ons  pe r  ac re
ner  r , tear  ! j t '  Tn  f  a r - t  a \ ran  i -  hnr rnh  A n  a1  Lrv e !  y s q ! . -  r - r r  l q u u ,  E V s r r  _ . , . R .  S  5 0 3 . 1 2 ( c )  r e g u i r e d
Responden t  t . o  cease  d i spos ing  o f  sep tage  a t  t he  S i te  once  the  AAR
was reached:  by May 2000 Respondent  had a l read.y appl ied more than
th ree  t imes  the  a l l owab le  AAR po l l u tan t  l im i t ;  be tween  May  2000
and Apr i l  2001-  Respondent  appl ied approx imate ly  four  t imes the
al lowable AAR pol lu tant  l imi t ;  and between May Z}OL and mid_Apr i l
2002 Respondent .  appl ied approx imate ly  seven t imes the a l lowable
AAR po l l u tan t  l im i t .  H r , g r  T r .  vo l  .  2  ,  4L -42  . t /

Such  ove r -app l i ca t i on  o f  sep tage  may  have  caused  n i t rogen
contaminat ion of  sur face waters and n iLrogren contaminat ion of
g round  wa te r ,  pu t t i ng  the  d r i nk ing  wa te r  supp l i es  o f  nea rby
ne ighbors  a t  r i sk .  Sep tage  runo f f  f r om the  S i te  cou ld  cau ' se  excess
n i t rogen  to  en te r  su r face  wa te r  and  d r i nk ing  wa te r  sou rces .  H r ,g
T r .  vo l  .  2 ,  1 ,36 -42 .

As  the  Reg ion  ap t l y  a rgued  in  i t s  pos t -hea r ing  b r i e f ,  t he
fac ts  re levan t  t o  the  pocen t i a l  sp read .  o f  n i t rogen  con tamina t i on
to sur face water  and groundwater ,  due to  the topoqraphy and
a a n l  n a . z  n f  F Lvsu r \ Jvy  \ J !  u r r€  s i t e ,  a re  s im i l a r  t o  t he  fac ts  d i scussed  w i th
regard to  vector  a tLract ion reduct ion and the potent ia l  spread of
t he  sep tag re  runo f  f  .  comp l  . ' s  pos t -H r ,g  B r .  37 .  ThaL  i s ,  a  s t r eam
or  d i t ch  t ransec ts  Respond .en t ' s  S i te  and  ex i t s  i n t . o  a  d i t ch  a long
c lemen ts  Road  on  t he  ne ighbo r i ng  p rope r t y .  H r , g  T r .  vo l .  1 ,  138 -
39 ;  H r ' g  T r .  vo l .  2 ,  716 ;  Comp l .  Ex .  42 ,91 ,  g I .  The  roads ide
d . i  F ^ L  r 1 . ^ -  - . i ^ 'LrrLUr.  Lr rerr  Jo lns an unnamed t r ibutary of  s ter l ing Run,  which
fu r t he r  en te r s  t he  oh io  R i ve r .  H r ' g  T r .  vo r .  2 ,  g2 -g3 ,  99 -100 ,
7L4 ;  comp l .  Ex .  9L .  Add i t i ona l l y ,  as  t he  Reg ion  po in t s  ou t ,  t he
c n r o r A  n €  r i  + - .Dl, !EcL\r 'ur  r r rurog€D. contaminat ion to  dr ink ing water  is  enhanced by
coup l i ng  the  topography  o f  che  S i te  w i th  the  c roseness  o f
n a - i  a l r l r n r i  h ^  1 - ,r rerv l r rJur-Lrrg r romes in  the res ident ia l  area that .  re lv  on drawinq
d r ink ing  wa te r  f rom c i s te rns  and  sha l row  we1rs .  comp1 . , s  pos l -
H r ' g :  B r .  31  ( c i _ t i ng  H r ,g  T r .  vo l .  ! ,  I 40 ;  H r ,g ,T r .  vo l  .  2 ,  94 ,  97_
99 ,  I L3 -14 ,  L l 6 -L ]  ,  L35 -4L ,  230 ;  Comp l  .  Ex  .  43 ,  91 )  .

5 4 , ' ,  -a 'As  p rev ious l y  d i scussed ,  sup ra ,  t he  s i t e , s  AAR was  p remised
on the Ni t rogen Requi rement  Responoent  prov ided the EpA,  and the
1 1  q ? a  r i a r r r a  f  o r  t h e  A A R  i s  n o L  c o n t e s r e d  h r . ,  e . i  t -  h e rL L  I  J J v  r l v u r c  , - ( J r  L r t e  f l f \ t (  l s  n o c  c o n t g s l - *  - r  e l u r r v !  p a r t y .

5s /  See  sup ra  n .33



l a \p t G r a v i t y  o f  V i o l a t i o n  ( A c t u a l  o r  P o t e n t i a l  H a r m )

Roq^nnr lonL ' s  v io la t i on  o f  t he  ope ra t i ona l  requ i remenr
prohib i t ing any person f rom tand apply ing d.omest ic  septage in
excess  o f  t he  S i t e ' s  AAR,  pu rsuan t  t o  40  C .F .R .  S  503 . t 2 ( c )  and ,
i n  t u rn ,  40  C .F .R .  S  503 .13  ( c ) ,  i n f l i c t ed  bo th  ac tua l  and
r r n f  a n r -  i  : l  h = r p  l 9  t h g  e n v i r o n m e n t .  A d d i t ' i  o n a l  l  w .  p p c n n n r l n n F  I  aL r f 9 U I l V r ! v I u l r E l I u . n u u } U ! v l r u ! I - ) ' , l \ U ' P U l I \ l g r I L >

f a i l u re  to  comp ly  w i th  the  AAR po l l u tan r  t im i t s  c rea ted  po ten t i a l
harm to human heal th .  Moreover ,  Respondent 's  v io la t ions caused
harm to  the  se l f - imp lemen t ing  na tu re  o f  t he  Par t  503  regu la t i ons
and  the re fo re  the  i n teg r i t y  o f  t he  C lean  Wate r  Ac t .

Regard ing  t . he  genera l  g rav i t y  o f  t he  v io la t i on ,  Respond .en t ' s
act ions may have caused groundwater  and/or  dr ink ing water
contaminat ion,  put t ing nearby res idents at  r isk  for  consuming
excess i ve  l eve l s  o f  n i t r ogen .  H r ' g  T r .  vo r .  2 ,  r 4L -43 .  N i t r a te
i s  a  fo rm o f  n i t rogen  tha t  i s  h igh ry  mob i l e  and  moves  qu i ck l y  i n
wa te r .  58  Fed .  Reg .  a t  9276 .  Excess  l eve l s  o f  n i t r a te  i n
d r ink ing  wa te r  c rea te  the  po ten t i a l  f o r  me themog lob inemia  (b lue
baby  synd rome)  i n  i n fan ts ,  wh ich  i s  a  sens i t i ve  pub l i c  hea t th
i ssue .  H r ' g  T r .  vo l - .  2 ,  33 -34 ,  L4L -42 ;  58  Fed .  Reg .  a t  9276 .
Al though the BCHD did not  test  the wel ls  for  n iLrogen
con tamina t i on ,  Responden t ' s  ove r -app l i ca t i on  o f  domes t i c  sep tage
a t  Lhe  S i te  pu t  ne ighbors '  d r i nk ing  wa te r  supp l i es  a t  r i sk  fo r
n i t r ogen  con tam ina t i on .  H r ' g  T r .  vo l .  1 ,  L42 ;  H r ,g r  T r .  vo l .  2 ,
L4 r -42 .  r ndeed ,  as  t he  Reg ion  po in t s  ou t  i n  i t s  pos t -hea r i ng
b r ie f  ,  Responden t ' s  owr r  " s to rmwate r  po l l u t i on  p reven t i on  p lan , , ,
p repa red  fo r  t he  s i t e  i n  2005 ,  t h ree  yea rs  a f te r  Responden t .
s topped land apply ing septage to the Si te ,  s tates that  the
"domes t i c  sep tage  d i sposa l  a rea  ( cen te r  o f  IResponden t , s ]  16 -ac re
pa rce l )  i s  a  po ten t i a l  sou rce  o f  n i t r ogen  run -o f f . "  Comp1 . ' s  pos t -
H r ' g r  B r .  39  ( c i t i ng  Comp l .  Ex .9 t ;  H r , g i  T r .  vo l .  2 ,  L t6 - t j ) .

Respondent 's  act ions a lso exposed the surround. ingr  env i ronment
to  n i t rogen  con tamina t i on  and  the  po ' t en t i a l  o f  eu t roph ica t i on .
H r ' g  T r .  vo l  .  2 ,  36 ,  L41 , -43 .  Eu t roph i ca t i on  occu rs  when  excess
ni t rogen enters sur face water  and causes an over-abundant  growth
o f  aqua t i c  p lan t  i i f e  and  a1gae ,  t he  d .ecompos i t i on  o f  wh ich
dep le tes  the  wa te r ' s  d i - sso l ved  oxygen  supp ly ,  k i l l i ng  o f f  f i sh  and
aqua t i c  an ima l s .  H r ' g  T r .  vo l - .  2 ,  36 ,  142 -43 .  Thus ,  t he  p resence
^ F  - 1 ^ - ^  . : ^  . : - r . : ^  ^ E  - 1o r  a rg fae  r s  an  i nd i ca t . o r  o f  ac tua l  ha rm .  H r ' g  T r .  vo1 .  2 ,  143 .

on the other hand, Respondent. contend.s that septage d,id not
reach the s t ream or  d i tch that  t ransects  the Si te  or  the roadside
di tch that  ex i ts  the Si te  a long c lements Road. .  R.espondent
tes t i f i ed  tha t  no  sep taqe  reached  Lhe  d i t ch  and  tha t .  he  bu i l t  a
d i r t  r i dge  to  p ro tec t  aga ins t  seepaqe  tha t  worked  qu i te  we l r .
H r ' g  T r .  vo l .  3 ,  183 -84 .  Responden t  a l so  no tes  t ha t  Mr .  D i ck
tes t i f i ed  tha t  he  d id  no t  obse rve  sewase  b leed inq  d i rec t l v  i n to
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t he  s t r eam.  H r ' g  T r .  vo l .  1 ,  163

However ,  Responden t  h imse l f  and  h i s  w i tness ,  Mr .  Gr i f f i t h ,
acknowl-edged that  BCHD tests  show the presence of  St reptococcus in
the dra inage d i - tch that  t ransects  the s i te  and.  ex i ts  the Si t .e .
T r .  vo l  .  3 ,  29 ,  33 ,  208 -09 .  Th i s  acknowred .gmen t  suppor t s  t he
^ ^ ^ . i  F . i  ^ *  ! l - - !  - ^ - - ^ i -pos r - t ron  tna t  sep tage  p robab ly  en te red  the  sL ream because ,  as  Mr .
Gr i f f i Lh  tes t i f i ed ,  t he  p resence  o f  s t rep tococcus  shows  the
p resence  o f  human  was te .  H r ' g  T r .  vo l .  3 ,  22 -33 .  A l so ,  Mr .  D i ck
observed dur ing the Apr i l  1 i - ,  2002 inspect ion that  water  in  the
d i t ch  was  "de f i n i t e l y  no t  c l ea r , , and .  had  , ' a  mu rky  rook  t o  i t . "
H r ' g  T r .  vo l  .  3  ,  156  .

Addi t ional ly ,  Mr.  Meranda and Mr.  Arn wrote inspect i_on
repor t s  f o l l ow ing  Lhe i r  Ap r i l  1 l - ,  2002  v i s i t  t o  t he  s i t e .  These
repor t s  d i scuss ,  respec t i ve l y ,  , , a  s t ream w i th  a  l o t  o f  a lgae  i n  i t
w i th  a brown t inge of  co lor  and odor , , ,  and t .he appearance of
sewag ie  con tamina t i on  i n  t he  s t ream/d . i t ch .  comp l  .  Ex .  L4 ,  j - 6 .  see
Compr .  Ex .  JJ ,  78 ,  80 ;  H r ' g '  T r .  vo l  .  2 ,  2 r0 -L4 .  s i g rn i f i can t l y ,
pho tog raphs  o f  t he  s t ream/d i t ch  t ransec t i ng  Respond .en t , s  s i t e ,
t .aken in  mid-apr i r  2002,  show ev idence of  a lgae in  t .he sr ream.
comp l  .  Ex .  77 ,  78 ,  79 .  , see  H r ' g  T r .  vo1  .  1 ,  L32 .  such  i nd i ca tes
that  t .here are nutr ients  in  s t ream/di tch resul t ing f rom the over-
app l i ca t i on  o f  sep tage  tha t  a re  con t r i bu t i ng  to  the  g rowth  o f
a lgae .  H r ' g  T r  .  vo r  .  2 ,  1 ,42 -43  .  Mr .  Jackson  tes t i f  i ed .  t . ha t
du r ing  the  Apr i l  15 ,  2005  i nspec t i on  he  obse rved  tha t  sep tage  had
e i the r  reached  the  s t ream/d i t ch  on  the  s i t e  f rom Responden t , s
d i rec t  app l i ca t i on  o r  f l owed  ove r land  f rom s to rm wa t l r  runo f f .
H r ' g  T r .  vo l .  2 ,  230 .  He  obse rved  a  g ray  fungus  i n  the  s t ream
F , * . 1  ^ - ' t  ^ €  - - ^ .t ) .pr -car  or  water  contaminated wi th  domest ic  septaqe.  rd . .

Fur ther ,  Respondent  arg iues h is  s i te  was not  exposed to
n i t rogen  con tamina t i on  because  " i f  t he  n i t rogen  teve t  i n  t he  so i l
was t remendous i t  would have k i l led the t rees wi th in  the dunp s i_ te
and  we  have  no  t r ees  t ha t . have  d i ed . . ' ,  H r , q  T r .  vo1 .  3 ,  2L2 -L3 .
Respondent  argues that  the cont inu ing:  presence of  the Lrees on h is
S i te  re fu tes  Lhe  Reg ion ' s  a l l ega t i ons  o f  n i t rogen  con tamina t i on .
Resp . ' s  Pos t -H r ' g  B r .  25 .  r  f i nd  no  mer i t  t o  t h i s  un founded
argrument ,  ds i t  is  purpor ted ly  based on the advice of  an
indi -v idual  Respondent  proc la ims is  h is  geologis t ,  but  whose
test imony was never  prof fered.

r concrude that the Region has adequately shown t.hat the
sur face water  ex i t ing the s i te  was exposed to n i t rogen
conLaminat ion and exhib i ted the presence of  contaminat ion.

F ina l l y ,  Responden t ' s  ac t i v i t i es  a l so  caused  ha rm to  the  CWA
proq ram.  Responden t . ' s  f a i l u re  t . o  comp ly  w i th  the  S i te , s  AAR
subver ted the se l f - implement ing nature of  the parL 503

t r ,4



" 1  ̂ F i  ^ - ^ ^  A . l ^ i n c r  i - h o  A a a n r t r t  o  . i r + ^ - .r e g u r a t r o n s ,  u v u r r r r L  u r r e  n v c r r u y  b  J - r r L e l r t .  H r ' g  T r .  v o l _ .  2 ,  1 2 ,
L5-L7 ,  3J ,  143 -44 .  r t  a l so  underm ined  the  CWA's  fund .amen ta l  goa ls
of  protect ing human heal th  and the envi ronment  and mainta in ing the
in teg r i t y  o f  t he  na t i on ' s  wa te r s .  H r ' g  T r .  voL .  2 ,  32 -33 ,  36 -3 ' : l  ,
L43  -44  .

d  Pena l t v  Assoc ia ted  w i th  In i t i a l  Po r t i on  o f  Coun t  I I

In  Count  r I  o f  i ts  Compla int ,  the Region chose to  combine two
o f  Responden t ' s  a l l eged  v io la t i ons  i n to  one  coun t .  Tha t  i s ,  Coun t
r r  add resses  Responden t ' s  f a i l u re  to  comp ly  w i th  regu la t i ons
regard ing the AAR for  domest ic  septage at .  h is  Si te ,  both in  terms
r :F  t -  ho  nno r=+ - . i ona l  aspec t  o f  40  C .  F .  R  j  S  503  .  13  ( c )  ( and ,  i n  t u rn ,v I / e t  s L

40  c .F .R .  S  503 .1 -2 ( c ) )  and  t he  reco rdkeep ing  aspec t  o f  40  c .F .R .  s
503 .17 (b )  ( 4 )  .  ,See  H r ' g  T r .  vo r .  2 ,  3 r -32 .  The  Req ion  ca l cu la ted
a  pena l t y  o f  $20 ,000  assoc ia ted  w i t h  Respond .en t , s  v i o l a t i ons
rega rd ing  the  AAR fo r  domes t i c  sep tage  a t  h i s  S i te ,  a  f i gu re  tha t
considers both the v i -o la t ion of  the above-ment ioned operat ional
ran " i  ramon t - ' nd  the  be low-men t ioned .  reco rdkeep ing  requ i remen t .
H r ' g  T r .  vo l .  2 ,  91 .

Based  on  Compra inan t ' s  pa tLe rn  o f  reques t i ng  a  h ighe r
($30 ,000 )  pena l t y  f o r  t he  ope ra t i ona l  r equ i remen t  v i o l a ted  as

. a l l o a o d  i n  f \ nqrr=vE\ . r  r r r  r . -crur l t  I  and lower penal ty  for  each of  the recordkeeping
requ i remen ts  v io la ted  as  a l l eged  i n  Coun ts  r r r  and  r v  ( s5 ,000  as
discussed below) ,  i t  is  reasonabr-e to  assume t .hat  the Region
p roposes  S15 ,000  as  t he  app rop r i a te  pena l t y  f o r  Responde . r t , s
v i o l a t i ons  o f  40  C .F .R .  S  503 .13  ( c )  ( and ,  i n  t u rn ,  40  C .F .R .  S
503 .L2 (c ) )  and  55 ,000  as  t he  pena l t y  f o r  Responden t ' s  v i o l a t i on  o f
40  C .F .R .  S  503 .17 ( ' n )  ( 4 ) .  Rega rd less  o f  whe the r  t h i s  assump t i on
i s  t r ue ,  r  f i nd  t ha t  t he  t o ta l  s20 ,000  pena l t y  sough t  i s
reasonable and appropr ia te when col lect ive ly  consider ing both
Respondent 's  operat ional  and recordkeeping v io la t ions concern ingT
the AAR for  domest ic  septage under  the par t  503 regulat ions,
d iscussed supra.  Thus,  the record before me suppor ts  the award of
th i s  f u11  amoun t  f o r  Coun t  I I .

Remaining Port ion of Count II ;  Count II I ;  and Count IV:
Record.keeping Requirements concerning rnformation on the
Nitrogen Requirement pursuant to 40 C.F.R. S
503 .17  (b )  (4 ) ,  t he  Requ is i t e  Cer t i f i ca t i on  S ta temen t
Pursuan t  t , o  40  C .F .R .  S  503 .12 (b )  (6 ) ,  and  CompL iance
with the Vector Attraction Reduction Requirement,s
Pursuant  to  40 C.  F.R.  S 503 .12 (b)  (  g  )  ,  Respect ive l .y .

Na tu re ,  C i r cums tances .  and  Ex ten t  o f  V io la t . i ons

Records Reqard inq the Ni t roqen Requi rement  pursuant  to
4u  c .F .R .  S  503 .17 (b )  ( 4 )

55
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Responden t ' s  f a i l u re  to  deve lop ,  and  re ta in  fo r  f i ve  yea rs r  a
record of  the Ni t rogen Requi rement  for  the s i te  between May 2000
and  m id -Apr i1  2002  was ,  i n  essence ,  a  v io ra t i on  o f  bo th  an
opera t i ona l  and  reco rdkeep ing  requ i remen t .  H r ,g  T r .  vo r .  2 ,  43 -
44 ,  144 -48 .  sa t i s fac t i on  o f  t . he  ope ra t i ona l  requ i remen t
conce rn ing  t he  s i t e , s  AAR,  a t  40  C .F .R .  S  503 . i 3 ( c ) ,  h i nges  on
the  sa t i s fac t i on  o f  t he  reco rdkeep ing r  requ i remen t  a t  40  C .F .R .  S
503 .17 (b )  ( 4 )  because  i f  a  l and  app l i e r  does  no t  deve lop  and
maint .a in  in format ion on the Ni t rogen Requi rement  whi re apply j -ngd^nF^^^  L^  ^  s i t e ,  i t  i s  imposs ib le  to  de te rm ine  and  comp lv  w i th- s I J L o . g C  L \ J  d

t he  AAR fo r  domes r i c  sep rage  a t  t ha t  s i t e .  40  c .F .R .  s  
- so i . 13  

( c )  .
, 9ee  Hr 'g  T r  .  voL .  2  ,  43 -44 ,  L44 -4s  .  Thus ,  a  l and  app l i e r  w i thou t
accu raLe  i n fo rma t ion  on  a  s iLe ,s  AAR fo r  domes t i c  =Lb t -g r .  i s  more' l i k a l r r  

l - n  ^ \ r ouv  vvc f  - d .pp l y  domes t i c  sep tage  t o  a  s i t e ,  po ten t i a l l y
resu l t i ng r  i n  n i t rogen  con tamina t i on  o f  g round  and  su r face  waLers .
See  H r ' g  T r .  voL .  2 ,  33 .

As  a  reco rdkeep ing  requ i remen t ,  t he  regu la t i on  i s  des igned  to
enable a land appl ier  to  determine the appropr ia te aAR for
domest ic  septage and to help the EpA quick ly  assess a land
app l i e r ' s  comp l iance  w i th  the  pa r t  503  regu la t i ons .  ^9ee  Hr ,g  T r .
vo l  .  2 ,  1 '44-48 .  The ev id.ence at  hand.  in  th is  mat ter  establ ishes
tha t  Responden t  comp le te l y  f a i l ed  to  p repa re  the  requ i red  reco rd .
Respondent never det.ermined what the Nitrogen Requi-rement was for
h i s  s i t e  f rom a t  l eas t  May  2o0o  th roug rh  m. id -Apr i l  zooz ,  and

- : 1 ^ r - -  E .poss ro ry  as  t a r  back  as  L99 j .  H r , g  T r .  voL .  2 ,  I 45 .

1 r .

. 17 (b )  ( 5 )

Responden t  f a i l ed  to  deve lop ,  and  re ta in  fo r  f i ve  yea rs ,  a
record cer t i fy ing that  whi le  he was apply ing domest ic  septagre to
the Si te ,  and under  h is  d i rect ion and superv is ion,  he prepared and
kep t  i n fo rma t ion  use fu l  f o r  mon i to r i ng  comp l iance  w i th  Lhe  pa r t
503  regu la t i ons ,  ds  requ i red  bV  40  C .F .R .  S  503  . f i  b )  ( 6 ) .
Responden t ' s  f a i l u re  to  mon i to r  comp l iance  a t  t he  s i t e ,  and
ce r t i f y  respons ib i l i t y  f o r  such ,  f o r  a t  l eas t  t he  app rox ima te l v
two  yea r  pe r iod  a r l eged  i n  the  Comp la in t ,  was  a  v io la t i on  o f  a
r e c o r r l k e o n i  n r r  r p . y r ' r " r  r a m a n F!  v \ - : [ s M r l l g l l L  .

From at  least  May 2000 to mid-Apr i l  2002,  and perhaps as far
back  as  L991 ,  acco rd ing  t o  Mr .  A i s ta r s ,  t es t imony ,  R . sponden t
neve r  p rov ided  t he  requ i red .  ce r t i f i ca t i on . ss /  H r ,g  r .  vo r .  2 ,  150 .

- t  t a
N D

Respondent
(Compla inant

n r a - - i  ^ , ,  ^ ' 1  -  -y !  s v  r \ J u > I y
r . . ^ 1 f  - -

s v € t l L L r d I I y
' s  Exh ib i t

d iscussed,  supra,  the document  that
p roduced  and  deemed  a  ce r t i f i ca t i on

41)  d id  no t  mee t  t . he  requ i remen ts  o f  40
(con t i nued .  .  -
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. -Th i s  was  a  comp le te  dev ia t i on  f rom the  regu la t i on  aL  40  C .F .R .  S
503 .17 (b )  ( 6 ) .  I n  f ac t ,  t he  ev idence  demons t ra tes  t ha t  Responden t
neve r  p rov ided  the  requ i red  ce r t i f i ca t i on  because  he  neve r  kep t
t hese  reco rds .  H r ' g  T r .  vo l - .  2 ,  150*51 .  The  on l y  documenL  EpA
received that  was even c lose to  the requi red ' record was a
s ta temen t  apparen t l y  p repa red  i n  response  to  the  Reg ion ,s
in format ion requests that  cer t i f ied Respondent  was not  in
comp l iance  w i th  the  vec to r  a t t rac t i on  reduc t i on  regu i remen ts .
H r ' g  T r .  vo l .  2 ,  6 ' / - 70 ,  14 -75 .

i i i .  Reco rds  Demons t ra t i nq  Comp l iance  w i th  the  Vec ro r
A t t rac t i on  Reduc t i on  Requ i remen ts  Pu rsuan t  t o  40  C .p .R .
s  s03 .17 (b )  ( 8 )

Responden t ' s  f a i l u re  to  deve lop ,  and .  re ta in  fo r  f i ve  yea rs ,  a
record descr ib ing:  how he was meet ing the vector  a t t ract ion
reduct ion requi rements at  the Si te  between May 2000 and mid-Apr i1
2002 was a v io la t ion of  a  recordkeepingr  requi rement .  Given
Respondent 's  fa i lure to  dev ise or  implement  mechanisms for  meet ingr
the  vec to r  a t t rac t i on  reduc t i on  requ i remen ts ,  dS  desc r ibed  i n  S
503 .33  (b )  ( 9 ) ,  ( b )  ( i - 0 ) ,  and  (b )  ( 12 ) ,  i n  v i o l a t i on  o f  40  C .F .R .  S
503 .15 (d ) ,  Responden t ' s  l i ab i l i t y  f o r  f a i l u re  t o  deve lop  and
r a f  a ' i n  =  v a n a v A  A ^ ^ a - :  1 . . . i - ^  C o m n l  i a n r : e  r , v . i . t h  S U C h  m e C h a n i S m S  i S  n O t!  u  u q l l l  q  !  s V V ! U  U E > U !  I U I I I V  v v r l + / r r q r t u u  v v l

surpr is ing.  The requi rement  was designed to enable the EpA to
quick ly  determine compl iance wi th  the par t  503 regulat ions and
pro tec t  peop le  f rom the  t ransmiss ion  o f  d i seases  con ta ined  i n
domes t i c  sep tage .  H r ' g  T r .  vo l  2  ,  155 -58  .

] a \
v_t_ Grav iLy  o l  V io la t i ons  (Ac tua l  o r  Po ten t i a l  Ha rm)

Responden t ' s  v io la t i on  o f  t he  th ree  reco rdkeep ing i
r equ i remen ts  a t  40  C .F .R .  S  503 .17 (n )  ( 4 ) ,  ( b )  ( 6 ) ,  and  (b )  ( 8 ) ,
r espec t i ve l y ,  co l l ec t i ve l y  i n f l i c t ed  bo th  ac tua l  and  po ten t i a l
ha rm  to  t he  env i r onmenL .  H r ' g  T r .  vo l .  2 ,  L47 -48 ,  L53 -54 ,  1_56 -58 .
Spec i f i ca l l y ,  t he  ac tua l  and  po ten t i a l  ha rm to  the  env i ronmen t
d i scussed  i n  the  con tex t  o f  Responden t ' s  v io la t i on  o f  t he  S i te ' s
AAR, supra,  ar ise a lso f rom RespondenC,s fa i lure to  creat .e  and
re ta in  reco rds  conce rn ing r  t he  S i te , s  N i t rogen  Requ i remen t  pu rsuan t

55 /  ( . . . con t i nued )
C .F .R .  S  503 .17  (b )  ( 6 )  because ,  i n t e r  a l - i a ,  i t  d i d ,  no t  i nd i ca te  t ha t
the in format ion used to determine compl iance wi th  the pathogen and
vector  a t t . ract ion reduct ion requi rements was prepared under
Responden t . ' s  d i rec t i on  and  superv i s ion ,  i t  was  unda ted ,  and  i t  d id
not  ind icate i t  was prepared whi le  Respondent  was apply ing d.omest ic
septage at  the Si te .  The document  Respondent  produced in  no way
reSemb led  the  ro . r r r  i  c ' i  t o  na r l i f  iCa t iOn  S ta temen t .  H r ,  q  T r  .  vOL  .  2  ,
6 t - 69 ,  13 -75 .  
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t o  40  C .F .R .  S  503 . f l  (A )  ( 4 ) . " r J /  H r , g  T r .  vo1 .  2 ,  44 .  S im i l a r t y ,
the actual  and potent ia l  harm to the envi ronment  d iscussed in  the
con texL  o f  Responden t ' s  f a i l u re  to  sa t i s f y  t he  ope ra t i ona l
requ i remenLs  o f  t he  Par t  503  regu la t . i ons ,  sup ra ,  a r i se  a l so  f rom
Responden t ' s  f a i l u re  to  deve lop  and  re ta in  a  ce r t i f i ca t i on
s ta temen t  o f  comp l iance  w i th  such  ope ra t i ona l  requ i remen ts .  H r ,g
T r .  vo l .  2 ,  64 -65 .  .F i na11y ,  t he  ac tua l  and  po ten t i a l  ha rm  to  t he
envi ronment  d iscussed in  the context  o f  Respondent ,s  fa i lure to
mee t  t he  vec to r  a t t rac t i on  reduc t i on  me thod .s ,  sup ra ,  a r i se  a l so  i n
the  con tex t  o f  Responden t ' s  f a i l u re  to  c rea te  and  re ta in  reco rds
^ n  h i  c  n ]  - -  F a  m a a !  F L ^  - . ^urr  l l r5  t r i rdr r  tu  l r reeL Lr le  vector  a t t ract ion reduct ion requi rements.
H r ' g  T r .  vo l .  2 , 156 -58 .

Moreove r , ,  Responden t ' s  f a i l u re  to  comp ly  w i th  these  th ree
recorokeeping requi rements created potent ia l  harm to human heal th .
H r ' g  T r .  vo l .  2 ,  14 ' 7 -48 ,  153 -54 ,  156 -58 .  , 9ee  H r ' g  T r .  vo : .  .  2 ,  44 .
Responden t ' s  f a i l u re  to  deve lop  a  reco rd  o f  t he  N i t rogen
Requi rement  contr ibuted to  the over-appr icat . ion of  domest ic
septage at  the Si te  that .  led to  exposure of  the sur face water  and
poss ib l y  g r roundwa te r ,  wh ich  po ten t i a l l y  j eopa rd i zed  the  d r i nk ing
water  suppl ies of  res idents neighbor inq the Si te  who obta ined
the i r  wa te i  f i om  sha l l ow  we l l s  o r  c i s t e rns .  H r ,g  T r .  voL .  2 ,  r 42 .
,See  Comp l  .  Ex .  42 ;  H r ' g  T r .  vo l  .  2  ,  96 -99  ,  105 -05 .  Ad .d i t i ona l l y ,
Responden t ' s  f a i l u re  to  deve lop  and  re ta in  a  ce r t i f i ca t i on
s ta temen t  wh i l e  l and  app ly ing  sep tage  c rea ted  po ten t i a l  ha rm to
human  hea l th  because  such  fa i l u re  i s  i nd i ca t i ve  o f  Responden t , s
fa i l u re  to  mee t  t he  ope ra t i ona l  s tandards  conce rn ing  the  S i te , s
AAR and  vec to r  a t t r ac t i on  reduc t i on .  H r ,g  T r .  voL .  2 ,  62 .
F ina i l y ,  Responden t ' s  f a i l - r r re  fn  keon  :  reco rd  o .emons t ra t i ng  h i s
pran tL  meet  ; i ; ; - ; ; " ; " ; - ; ; ; ; ; . ; i " ; ' ; :o lcr ion requi remenrs
c o n t r i b u t e d  t o  h i s  f a i l u r e  l -  ̂  n n m n l r z  r ^ z i r . f u  t h e  s u c h  r e q u i r e m e n t s ,
which creared n.."" i i " i  

- i rJr*". ;" i l ; ; ;" '  
iear r i r  .  Hr ,  g rr .  vol .  2 ,

1 t  *79  ,  157 -58 .

RespondenL's  three recordkeepingr  v io la t ions a lso undermj-ned
the  scheme o f  se l f - imp lemen ta t i on  env i s ioned  by  the  pa r t  503
regu laL ions ,  caus ing  "ha rm  to  t he  p rog ram.  "  H r ' g  T r .  vo r .  2 ,  45 -
46 ,  6L ,  65 ,  L41  -48 ,  152 -54 ,  l - 56 -57 .  Responden t ' s  r eco rdkeep ing
vio la t ions d i rect ly  contr ibuted to  the egrregious nat .ure of  the

- : '  As  the  Reg ion  h igh l i gh ted  i n  i t s  pos t -hea r ing  b r i e f  ,
RespondenL's  fa i lure to  keep a record of  the Ni t rogen Requi rement
n r F a l  t r d o d  h  i  m  f  r n m  n n m n l . r i  - ^  , ^ ' . i  r 1 .  F l - , ^y ! e u r u v s u  r r r r r r  ! ! r . , , r L r  u t . l r r r l r r y r r r g  w J - L r r  L r l e  A A R  p o l l u t i o n  l i m i t  f o r
domes t i c  sep tage ,  so  the  v io la t . i on  o f  t he  reco rdkeep ing -ope ra t i ona l
requ i remen t  a t  40  C .F .R .  S  503 .17  (b )  ( 4 )  i n f l i c t ed  t f r e  same  t . ypes  o f
harm u.pon the environment as previously discussed regarafig the
v io l a t i on  o f  t he  ope ra t i ona l  r equ i remenC a t  40  C .F .R .  S  5C3 . t 2 ( c ) .
Comp l  . ' s  Pos t -H r ' g  B r .  42  ( c i t i ng ,  H r ^ ,  g  T r .  vo :  .  2 ,  I L6 -1_7 ,  L4 I -43 ,
2L0 - IL ;  Comp l .  Ex .  L4 ,  9L ) .  
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cond i t i ons  a t  t he  S i te  because  i n  add i t i on  to  fos t .e r i ng  the  pa r t
503  p rog ram 's  des ign  fo r  se l f - imp lemen ta t i on ,  t he  requ is i t e
reco rds  a1 low  the  EPA to  qu i ck l y  de te rm ine  a  l and  app l i e r , s
compr i ance  w i t h  40  c .F .R .  pa r t . 503  subpa r t  B .  H r ' g  T r .  vo l .  2 ,
44 -45 ,  " / 7 -78 ,  L5L -52 .  The  EpA  canno t  e f f ec t i ve l y  de te rm ine  t he
Part  503 subpar t  B compl iance status of  domest ic  septaqe 1and.
appl iers  where records are not  made and kept  descr ib ing t .he Si te ,s
AAR po l l u t anL  l im i t s ,  t he  app l i e r ' s  ce r t i f i ca t i on  o f  comp l i ance ,
or  how vector  a t t ract ion reduct ion is  achieved. .  This  in jures the
e f fec t i veness  o f ,  and  ha rms ,  t he  pa r t  503  p rog ram.  Harm to  the
p rog ram in  tu rn  th rea tens  the  i n teg r i t y  o f  t . he  C lean  wa te r  Ac t ,
which seeks to proLect human health and t.he environment from the
adve rse  e f f ec t s  o f  wa te r  con tam ina t i on .  H r ,g  T r .  vo l - .  2 ,  46 ,  6L ,
L43 . -44 ,  I 47  -49  ,  1_52  ,  156 -57  .

Pena l t v  Assoc ia ted  w i th  Rema in inq  po r t i on  o f  Coun t  f r ,
Count  f  I I  and Corrn i -  T\ /

As d iscussed supra,  CounL r r  o f  Lhe Compla int  addresses
Responden t ' s  f a i l u re  to  comp ly  w i th  regu la t i ons  rega rd ing  the  AAR
fo r  domes t i c  sep tage  aL  h i s  S i te ,  bo th  i n  t e rms  o f  t he  ope ra t . i ona l
aspec t  o f  40  C .F .R .  S  503 .1 -3  ( c )  ( and ,  i n  t u rn ,  40  C .F .R .  S
503 .1 -2  ( c ) )  and  t he  reco rdkeep ing  aspec t  o f  40  C .F .R .  S
503 .1 -7 (b )  ( 4 ) .  see  H r ' g  T r .  vo1 .  2 ,  3L -32 .  The  Reg ion  p roposed  a
pena l t y  o f  $20 ,000  as  app rop r ia te  conce rn ing  Responden t , s
v i o l a t i ons  o f  t hese  two  requ i remen ts .  H r ' g  T r .  vo r .  2 ,  gL .  As
no ted  sup ra ,  r  f i nd  th i s  t o ta l  920 ,000  pena l t y  reasonabre  and
approp r ia te  cons ide r ing  Responden t , s  v io la t i ons  as  a l l eged  i n
Coun t  I I .

The  Reg ion  p roposes  a  pena i t y  o f  95 ,0oo  f o r  Responden t , s
v i o l a t i on  o f  40  C .F .R .  S  503 .17 (b )  ( 6 ) ,  as  a l l eged  i n  Coun t  I I r  o f
t he  Comp la in t .  H r ' g  T r  .  voL .  2 ,  L49  .  G iven  the  ex tens i ve  na tu re
of  t .h is  recordkeeping v io la t ion and i ts  impact  on the in tegr i ty  o f
t he  Pa r t  503  subpa r t  B  regu la t i ons ,  r  f i nd  a  $5 ,000  pena l t y
reasonable and appropr ia te.  The record before me suppor ts  the
award of  th is  fu l l  amount  for  Count  I f I .

S imi  lar lv  ,  the Recr i  onr  ,  u r r s  r \ s v r v r r  p f O p O S e S  a  p e n a l t y  O f  5 5 , 0 0 0  f  O r
Responden t ' s  v i o l a t i on  o f  40  C .F .R .  S  503 .17  (U )  (B ) ,  as  a l l eged  i n
coun t  r v  o f  t he  Comp la in t .  H r ' g  T r .  vo r .  2 ,  L54 .  G i ven  t he
extensive nature of  th is  recordkeepinq v io la t ion and i ts  impact  on
the  i n teg r i t y  o f  t he  pa r t  503  Subpar t  B  reg ru laL ions ,  r  f i nd  a
$5 ,000  pena l t y  reasonab le  and  app rop r ia te .  The  reco rd .  be fo re  me
suppor t s  t he  award  o f  t h i s  f u l l  amoun t  f o r  Coun t  IV .

r- 'l
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c. statutory Penarty Factors with Respect to the viol-at,or

1 . AbiJ.ity to Pay

Responden t ' s  ab i l i t y  t o  pay  the  pena l t y  a r i s i ng  f rom h i s
v io la t i ons  Sec t . i on  405  (e )  o f  t he  CWA and ,  acco rd ing l y ,  t he

' l  
^ F . :  ^ * ^! v v r . r . r d . L r L , l r b  a t  4 0  C .  F .  R .  p a r t  5 0 3  ,  i s  n o t  i n  i s s u e .  f n  t h e

p a r t i e s '  r n i t i a r  J o i n t  S e t .  o f  S t i p u l a t e d  F a c t s ,  E x h i b i t s ,  a n d
T o q f  j  m n n . '  /  "  r n i t i a l  S e t  o f  S t i p u l a t i o n s ' ,  )  ,  d a t e d  F e b r u a r y  L 6  ,  2 0 0 6\ J

and  f i l ed  Februa ry  17 ,  2006 ,  Responden t  s t i pu la ted  tha t  he  has  the
f i nanc ia l  ab i l i t y  t o  pay  t he  p roposed  pena l t y  o f  $00 ,000 .  r n i t i a l
se t  o f  s t i pu la t i ons  $  1 - .  He  fu r the r  ag reed  tha t  "no  fu r the r
f ac t s ,  exh ib i t s  o r  t es t imony ,  r e l a ted  t o  Mr .  Ba rbe r , s  ab i l i t y  t o
pay the proposed penal ty ,  beyond l the facts  conta ined in  the
In i t j - a l  Se t  o f  S t . i pu la t i ons l ,  w i l l  be  j -n t roduced  a t  t he  hea r ing . , ,
I n i t i a l  Se t  o f  S t i pu la t i ons  g l  2 .

on  Feb rua ry  L7 ,  2006 ,  Comp la inan t  f i l ed ,  i n t e r  a l - i a ,  a  Mo t i on
in  L im ine .To  P roh ib i t  t . he  rn t roduc t i on  Add i t i ona l  Fac rs ,
Tes t imony ,  o t  Exh ib i t s  Re la ted  to  the  Ma t te r  o f  Responden t , s
^1 - ' ' ;  f  i t s "  t s ^  n^ \ /  r " 'Mn i -  i nn  i n  L im ine , , )  .  Tha t  Mo t i on  souqh t  an  o rde r
;- i i ; i":""nl inior'; : ; ;".;:  ; ;H:;;:r iol '  or any rurtnel ' iul.=l '*='
exh ib i t s ,  o r  t es t imony  re l a ted  t o  Mr .  Ba rbe r ' s  ab i l i t y  t o  pay  t he
proposed penal ty  beyond those conta ined in  the tn i t ia l  ,Jo int .  Set
o f  s t i pu la ted  Fac ts ,  Exh ib i t s ,  and  Tes t imony . , '  see  comp la inan t , s
Mot ion in  L imine at  2 .  Ar thougrh notably  super f luous,  by order
da ted  March  2 ,  2006 ,  r  g ran ted  comp la inan t ' s  unopposed  Mo t ion  i n
L im ine .  Orde r  on  Comp la inan t , s  Mo t ion  i n  L im ine  a t  2 .
Annnr r l i na . l  . '  no  fac ts ,  t es t imony ,  o r  exh ib i t . s  were  i n t roduced  a tg l r l Y  r ]  ,

r - r i a l  r aaa r r r i ng  Responden t , s  i nab i l i t y  t o  pay  a  $60 ,000  pena l t y
because Respondent  has af f i rmed he i_s so able to  pay.

2.  Pr ior  His tory  of  Such Vio lat ions

The  Reg ion  pos i t s  i n  i t s  pos t -hea r ing  b r i e f  t ha t  Responden t
has  a  p r J -o r  h i s t o r y  o f  v i o l a t i ons ,  d i scuss ing  Responden t ' s  f a i l u re
to comply wi th  the local  BCHD Rod and cover  pract ices and h is
" rong  h i s to ry  o f  no t  comp ly ing  w i th  the  pa r t .  503  regu la t i ons
[ i n  some j -ns tances ]  s ince  a t  l eas t  .Tune  L991 ,  p reda t i ng r  t he  pe r iod
a l l eged  i n  t he  comp la in t .  " €  Comp l . , s  pos t -H r ,g  B r .  51  ( c i t i ng
Hr ' gT  T r .  vo I .  2 ,  28 -29 )  . I  d i sag ree  w i th  the  Reg ion ' s

53"  A t  t he  hea r ing ,  t he  Reg ion  a l so  p ro f fe red  ev idence
concern ing Respond.ent 's  L997 misdemeanor  convic t ion for  Lhef t  o f
se rv i ces  fo r  improper  d i sposa l  o f  sep tage .  Compr .  Ex .  85 .  The
Region has not  adequate ly  demonstrated.  the re levance of  th is
ev idence  t . o  the  ques t i on  o f  Respond .enL ' s  "p r i o r  h i s to ry  o f  such
v io la t i ons "  and ,  as  such ,  r  have  no t  cons ide red .  t h i s  conv i c t i on  i n
de te rm in ing  the  app rop r ia teness  o f  t he  p roposed  pena l t y .
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charac te r i za t i on  o f  t hese  fac ts  as  p r i o r  v io la t i ons .

Responden t ' s  a l l eged  fa i l u re  to  compry  w i th  the  1oca l  BCHD
Rod and.  Cover  Pract ices,  which are not  in  the record.  before me nor
p resen ted  as  l aw ,  i s  no t  re levan t  t o  a  d i scuss ion  conce rn ing  a
s ta tu to ry  fac to r  des igned  Lo  cap tu re ,  i n  t h i s  case ,  any  p r i o r
h i  c i .nr ru nF redera l  cwA v io la t ions.  contrary  to  what  compla inant- I  v !

arg iues  i n  i t s  pos t -hea r ing  b r i e f ,  a  mere  resemb lance  be tween  the
s t ruc tu re  and  goa ls  o f  l oca l  p rac t i ces  and  fede ra l  requ la t i ons  i s
not  enough to make compl iance h is tory  concern ing the io t* . .
app l i cab le  t o  t he  l a t t e r .  , see  comp l  . ' s  pos t -H r ,g  B r .  49 -5L .
Fac ts  re la t i ng  to  Responden t ' s  a l l eged  fa i l u re  to  comp ly  w i th  the
BCHD Rod  and  Cover  P rac t i ces  a re  more  pe r t i nen t l y  d i scussed  w i th
rega rd  t o  Responden t ' s  cu lpab i l i t y .  see  H r ,g  T r .  vo1 .  2 ,  L6 l - 70 .

Moreover ,  i t .  would have been more appropr ia te for  t .he Region
to  ex tend  the  t ime  pe r iod  o f  ongo ing  Par t  503  v io la t i - ons  a l l eged
in the Compla int  back to  L997 than to  deem such prev ious act iv i tv
o f  a l l eged  noncomp l i ance  "p r i o r  h i s t o r y . "  EpA ,s  Ju l y  g ,  2oo2
Admin i s t ra t i ve  Orde r  reques ted .  Responden t ' s  pa r t  503  comp l iance
in fo rma t i on  da t i ng  back  t o  June  Lgg7 .  H r ' g  T r .  vo r .  2 ,  2g -2g .  As
the  Reg ion  summar i zes  i n  i t s  pos t -hea r ing  b r i e f ,  t he  hea r ing
revea led  tha t  Responden t ' s  comp l iance  w i th  the  app l i cab le  pa r t  503
r o n n r r l L a o n ' i  n n  r ^ ^ r ' i  r n m n - r ^! svv !u^sErJ r r rg  requ r remen ts  was  f l awed  da t i ng  back  to  June  1991  .
Comp1 . ' s  Pos t -H r ' g  B r .  51  ( c i t i ng  H r ,q  T r .  vo l .  2 ,  46 -49 ,51 -5g ,
65 -66  ,  70 -73  ,  79 -82 t  .  Comp la inan t  a rgues ,  , ' These  i ns tances  o f
non -comp l iance  a l l  p re -da te  the  v io la t i ons  a t l eged  i n  the
comp la in t ,  and  u . s .  EpA  i s  no t  seek ing  a  pena l t i es  [ s i c ]  f o r  t he
years  ou t . s ide  o f  t hose  p led  lwh ich  a re ]  f a i r l y  cons ide red  to
re f l ec t  Ba rbe r  T ruck ing ' s  p r i o r  h i s t . o ry  o f  non -comp l iance  w i th  the
Pa r t  503  requ i remenLs  and  t he  cwA . , ,  Comp l  . , s  pos t *H r ,g  B r .  51 .  r
do  no t  ag ree  tha t  t h i s  i s  a  " fa i r  cons ide ra t i on .

The EAB has held that  " fu l I  compl iance h is tory , ,  under  the CAA
inc ludes  cons ide ra t i on  o f  a  r esponden t , s  p r i o r  no t i ce ( s )  o f
r r i n ]aF jn r  " ' L i ch  i n  t ha t  case  a r r i ved  i n  the  fo rm o f  an  rmmed ia te,  V V I I

Compl iance Order  ( . fCO")  In  re Ocean ^gLate Asbestos Removal ,
r nc . ,  1  E .A .D .  522 ,  525 -26  (EAB  l - 99g ) .  The  ocean  s ta te  Asbes tos
case  i s  a  C lean  A i r  Ac t  ( ' .CAA" )  case  t ha t  u t i l i zes  s im i l a r ,  bu t
d i f  f  e ren t ,  s t a t . u to r y  pena l t y  f ac to r s .p /  7  E .A .D .  522  (EAB  199g )  .
rn  that  case,  the ALJ below concluded,  wi th  regard to  the cAA
c t -  :F r r { -n r r z  r rn lg l  conce rn ing  a  " v io la to r ' s  f u l1  comp l iance  h i s to rvJ  l q u

t 2 /  T h e  e q u i v a l e n t  f a c t o r  f o r  t h e  C I d A , s  , ' A n \ . 2  n r i o r  h i s f  o r w  o f
such violar ioni" is rhe cAAl" "r lor"; ; ; ;-  i "r f 'E"* 'pi ;" ; ; ; i= 'J"; ;
and  good  f a i t h  e f  f  o r t s  i -  o  r - nmr r ' r  r r  ,  42  u .  s .  c .  s7413  (e )  .
^ . f  ' . r . :  t s . t  ^ *  ^  - t  ' ' t  -  -  

- - - I - .  

, , ] - -  
- : -  

" " ,  v v r t t l , r J  '

Acro. rE. l -onar ty ,  un l ike in  the instant  case,  in  the ocean State
Asbes tos  case ,  Lhe  EPA uL i l i zed .  CAA and  Asbes tos  pena l t y  po l i c i es .
1  E .A .D .  522 ,  535  n .11  (EAB  1998 ) .
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and  good  fa i t h  e f fo r t s  t o  comp ly ,  "  t ha t  au tomat i ca l l y  i nc reas ing
the  pena l t y  mere l y  on  accoun t  o f  a  no t i ce  o f  v io la t i on  i n  t he  fo rm
o f  an  ICO " ' amoun t [ed ]  t o  t he  dep r i va t i on  o f  responden t ' s  p rope r t y

.  w i thou t  due  p rocess  o f  1aw [and ]  v io la te ld l  t he
en fo rcemen t  p rov i s ions  o f  t he  c rean  A i r  Ac t  i t se l  f ,  ,  , ,  g i ven  the
a l l eged  p r i o r  v io la t i on  a t  i ssue  was  ' , ' neve r  admi t ted  o r
ad jud i ca ted .  " '  r n  re  ocean  s ta te  Asbes tos  Remova l - ,  7  E .A .D .  522 ,
\ A 1  / a ' , n r - i - ^  F t r  ^  T - . . :  L . :  - 1  n ^ ^ . :  - i  ^ -  ^  4  n n  -J= r  \ vuvu r r r v  t he  rn i t i a l  Dec i s i on  a t  B ;  I g97  EpA  ALJ  LEX IS  109 ) .
The EAB disaqreed wi t .h  the ALJ below,  reading Lhe CAA's phrase
" fu l1  comp l iance  h i s to ry "  b road ly  and  conc lud ing  tha t  i t  app l i es
to  "bo th  a  h i s t o r y  o f  v i o l a t i ons  as  we l l  as "no t i ces  p rev ious l y
g ' iven to  the respondent  regard ing a l leged v io la t ions.  , ,  rn  re
Ocean  S ta te  Asbes  tos  Remova l_  ,  7  E .  A  .D .  522  ,  543  .

The  EAB de te rm ined  the  sL ruc tu re  o f  Sec t i on  l -13  (e )  o f  t he
CAA,  42  U .S .C .  S  7413 (e ) ,  add i t i ona l l y  suppo r ted  i t s  conc lus i on
tha t  a  b rOad  " i  n f  o rn ro f : f  i n r l  6 f  t he  S ta tu to ry  faC to r  iS  au thOr i zed ,

" ;a i " ; ' ; l r ' ' " - l ; i ; ; ; ; - ; ; - ; ; " ; "a rys i s  o f  rhe  respondenys  sood .  f a i t h
a t  n n a  , . , i  F l - ,  * L e  . i  

n O r r i  r r z  i  n f  O  C O m n l  . i  a n r _ o  h i  q t n r r r  f r r r F l - r a -  _ , r ^ ^ ^ d F dv v f  L r r  u r l e  r r r y q r ! y  r r r u u  r - 4 v  e v _ r  _ * - , - ^ . j I  S U g g ' e S t S

congress in tended a broad inqui . ry . ' ,  rn  re ocean state Asbestos
RemovaT ,  7  E .A .D .  522 ,  543 .  The  EAB exp la ined  i t s  rev iew  o f  t he
b read th  o f  t h i s  s ta tu to ry  fac to r  was  based  on  the  p la in  mean ing  o f
the  s ta tu to ry  l anguage ,  emp ioy ing  too l s  o f  s ta tu to ry  cons t ruc t i on
and  in te rp re t i ng  the  i n ten t  o f  Congress .  rn  re  ocean  s ta te
Asbes tos  RemovaT ,  7  E .A .D .  522 ,  542  ( c i t i ng  Chev ron  t J . s .A . ,  l nc .
v .  Na tu ra l -  Resources  De fense  Counc iJ ,  rnc .  467  u .s .  837 ,  843
(1984 ) ) .

I n  essence ,  Ocean  S ta te  Asbes tos  d i s t i ngu i shed  the  b read th  o f
the  " v io la to r ' s  f u I1  comp l iance  h i s to ry  and  good .  f a i t h  e f fo r t s  t o
comply"  factor  under  the cAA by not ing i ts  understand. ing that
under  t . he  Tox i c  subs tances  and  con t ro l  Ac t  ( "TSCA" ) ,  " i t  has  been
he ld  tha t  unad jud i ca ted  no t i ces  o f  v io la t i on  sen t  Lo  the
respondent  are re levant  to  the issue of  respondent ,s  grood.  fa i th
and  commi tmen t  t o  comp ly  [ i . e .  cu l pab i l i t y ] ,  even  i f  such
pr ior  not i -ces under  TSCA are noL re l -evant  to  a .hrs tory  of  pr ior
v i oLa t i ons . " '  r n  r e  ocean  s ta te  Asbes tos  Remova l ,  7  E .A .D .  s22 ,
543 -44  ( c i t i ng  In  re  Ke tch i kan  PuTp  Co .  Lg86  EpA ALJ  LEXrS  3  (ALJ
Dec .  8 ,  1986 )  ( emphas i s  added ) ) .  Thus ,  t he  EAB 's  r eason ing  i n  ocean
,SLate Asbestos was premised on the " lang.uagre and st ructure, ,  o f  the
CAA,  so  i t  i s  reasonab le  to  conc lude  tha t  a  s im i l a r  ra t i ona le
conce rn ing  cons ide ra t i on  o f  unad jud i ca ted  pas t  no t i ces  o f
v io la t i on  does  no t  app ly  to  the  , ' p r i o r  h i s to ry  o f  v io la t i ons , ,
f ac to r  i n  Sec t i on  309 (g )  ( 2 )  (B )  o f  t he  CWA a t  i s sue  i n  t he  i ns tan t

5 A /

wh i le  the  CWA's  "any  p r i o r  h i s to ry  o f  v io la t i ons , ,  f ac ro r
( con t . i nued .  .  .  )
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Assuming arg iuendo that  Lhe instant  case is  d is t inguishable
f  rom Ocean ,State Asbestos,  f  f  ind the EpA,s argument  that
Respondent 's  a l leged ongro ing h is tory  of  non-compl iance may be
' i  n l - a r n r a F a r l  . q  :  , t n r i  n r  h i  q h n r r r  n f  r r i  n l  : t -  i  n n c  n  i  n  r r h Fr - I I L e I u I e L e u .  c r -  r  v L  " * - _ J L 1 O I I S "  t S  U n p e f S U a S I V e .
Here ,  t he  EPA d id  no t  i ssue  no t i ces  o f  v i -o la t i ons  o r  ICOs  fo r  any
o f  Responden t ' s  a l l eged  "p r i o r  v j - o l a t i ons ; , '  i n  f ac t ,  t he  mos t
comparable EPA act ion would be the Ju ly  9,  2002 Adminis t rat ive
Order  that  the EPA issued Respondent  order ing h im to cease land.
app ly ing  domes t i c  sep tage  to  h i s  P rope r t y  un t . i l  comp l iance  w i th  40
C .F .R .  Pa r t  503  has  been  documen ted .  Comp l  .  Ex .  30 .  The re  i s  no
ev idence  tha t  Responden t  commi t ted  fu tu re  v io la t i ons  a f te r  rece ip t
of  th is  Admin is t rat ive order .  rndeed,  Respondent  ceased land
apply ing domest . j -c  Septage at  h is  proper ty  in  Apr i I  2002 and has
no t  s ince  resumed  such  ac t i v i t y ,  i n  acco rd .ance  a  Ju l y  1_7 ,  2002
permanen t  i n junc t i on  aga ins t  dump ing .  Comp l  . , s  Ex .  38 .  ^gee  Hr ,g f
T r .  vo l  .  2 ,  163 ;  H r ' g  T r .  vo l  .  3 ,  24 ' 7 .  No tab l y ,  t he  Reg ion  d i d
no t  i nc lude  the  a l l eged  v io ra t i ons  da t i ng  back  to  L99 i  i n  i t s
Comp la in t .

Thus ,  wha t  t he  Reg ion  cha rac te r i zes  i n  i cs  pos t -hea r ing  b r i e f
as  Responden t ' s  "p r i o r  h i s to ry "  i s  no t  such ,  and  to  have  such
al legat ions consj -dered the Region more appropr ia te ly  courd have
sough t .  t o  en la rg ie  upon  the  pe r iod  o f  a l l eged  non -comp l iance .  See
In  re  Harmon  ELec t ron i cs ,  I nc .  7  E .A .D .  l _  (EAB 1997)  ,  c i t ed  i n  f n
re ok l -ahoma Meta l  Processing Co. ,  rnc.  L997 EpA ALJ LEXrs 2L (ALJ

6 A / ( . . . conE inued )
i S  a l - S O  b f O a d . l r z  i n i o r n r a r o d  b r , r  f e d e r a l  c o r r r t - q  n r o r - e d o n r - o  i m n ' l ' i  o c

t h i s  f ac to r  encapsu la tes  on l y  v io la t i ons  deemed  as  such  th rough
admiss ion  o r  ad jud i ca t i on  .  r n  r e  DonaLd  Cu tJe r ,  1 l -  E .A .D .  622 ,  545
(EAB 2004 ) ( "any  h i s t . o r y "  pena l t y  p rov i s i on  o f  Sec t i on  309 (g )  ( 3 )  o f
t he  CWA i s  ana logous  t o  t ha t  i n  Sec t i on  309  (d ) ,  bo th  o f  wh i ch
b road l y  cove r  one ' s  en t i r e  h i s t o r y  o f  v i o l a t i ons ) . ( a a a d

v v u /  v .  Y .  I

Un i ted  S ta tes  v .  ATTegheny  LudTum Corp . ,  187  F .  Supp .  2d  426 ,  433 ,
445  (W.D .  Pa .  20A2 )  ( de fendan t  had  seven  yea r  h i s t o r y  o f  f ede ra l
c i v i l  CWA v io la t i ons  and  a  h i s to ry  o f  aCmin i s t ra t i ve  se t t l emen ts
da t i ng  back  twen ty  yea rs ) ,  a f f ' d  i n  pa r t  &  rev 'd  i n  pa r t  on  o the r
g rounds ,  366  F .3d  L64 ,  L15  (3d  C i r .  2004 ) ;  P IRG o f  N . . f  . ,  r nc .  V .
He rcu les ,  r nc . ,  830  F .  supp .  L525 ,  L544 -45  (D .N .J .  1993 )  ( e i gh t
yea rs  o f  CWA v io la t i ons  a t  ano the r  f ac i l i t y  p reda t i nq  the  comp la in t
and  a l ready  ad jud i ca ted  a re  app rop r ia te l y  cons ide red  i n  the  p r i o r
h i s to ry  componen t  o f  t he  pena l t y  assessmen t ) ,  a f f ' d  i n  pa r t  &  rev 'd
in  par t  & remanded on other  g: rounds,  5  0 F .  3d L329 (  3d c i r  .
1995  )  .  C t  . -  Un i ted  S la tes  v .  Sn i th f  i e l_d  Foods ,  I nc .  ,  972  F .  Supp .
338 ,  349  (8 .D .  Va .  1991 )  ( r n  de te rm in ing  p r i o r  h i s t o r y ,  cou rcs
cons ide r  du ra t i on  o f  cu r ren t  v io la t i ons ,  ex i - s tence  o f  s im i l a r
v io l -a t ions in  the past ,  inc lud ing whether  defendant  has been sued
for  v io la t ions under  the Act  a t  issue,  and the durat ion and nature
o f  a l l  v i o l a t i ons ) ,  a f f ' d  i npa r t  &  rev ' d  i npa r t  on  o the r  g rounds ,
191  F .3d  s16  (4 tn  C i r .  L999 ) .
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1 q q 7 l  / r o n n a - ' i  - i - ^  F L ^  F . i  . . ^L J  J  I  t  \ ! s \ - \ J g r r !  L L r r g  L r . r e  t r v e  y e a r  s t a t u t e  o f  I i m i t a t i o n s  a L  2 g
U.S .C-  S  2462  and  co r respond ing  con t i nu ing  v io la t i ons  doc t r i ne
apply  to  env i ronmenta l  admin is t rat ive penal t .y  cases)  .9J,  See aJso
rn  Re  Dona l -d  Cu tTe r ,  1 l -  E .A .D .  622 ,  64 i  (EAB  2oo4 )  (EpA  has
"en fo rcemen t  d i sc re t i on  to  res t r i c t  i t s  cons ide ra t i on  o f  c r i o r
h i s t o r y  ev i dence  i f  i t  so  chooses , , )  .

Because the record of  proceeding before me does not
demonstrate that  the Region actual l l r  increased the proposed
pena l t y  based  on  wha t  i t  a l l eged  to  be  RespondenL ,s  p r i o r  h i s to ry
o f  v io la t i ons ,  my  i n te rp re ta t i on  tha t  t he re  i s  t . o  p r l o r  h i s to ry  L f
v i o l a t i ons  i n  t he  i ns tan t  case  does  no t  d i s t u rb  t he  $60 ,000
penal ty  ordered here in.

Degree of Culpabil i ty

d fqnorance of  Law is  Not  a Defense

Throughout  the course of  th is  proceeding,  Respondent  argues
that  he was to ta l ly  unaware of  the fed.era l  law.€/  F i - rs t  Amended

e: /  The EAB in  the Harmon ELectronics case descr ibed the
con t i nu ing  v io la t i ons  coc t r i ne  as  deemino  a  con r . i n r r i n r r  y i 6 f  a t i on  t . o
accrue when Lhe course of i i l .s;r 

"."a""=r:;";."; ;T";;,  
nor when an

ac t i on  to  en fo rce  the  v io la t i on  can  f i r s t  be  m i in ta ined .  rn  re
Ha rmon  ETec t ron i cs ,  I nc .7  E .A .D .  L ,  20  (EAB  Lg97 ) .  Tha t  i s ,  t h i s
A n a F - . i  - ^  \ \  \ - . . .L T Q U L T - r - u e  p r e v e n t s  t h e  s t a t u t e  o f  l i m i t a t i o n s  f r o m  p r o t e c t i n q  a n
of fender  in  an  ongo ing  wrong,  and avo ids  c la ims t -ha t  wou ld  be
b a r r e d  b e c a u s e  t h e y  b e g a n  b e f o r e  t . h e  s t a t r i f  o r r r  n c r i n d  , , '  r d .  a t  2 7
/ ^ i  F . i  - -  A r :  ^ ^ - '  r r ^ g  ; ^  ^  

- : ; - - -  - ; ; - -  -  * ; - - "  r / v !  4 v s '

\ u r r - r r rg  r r l amT Na t ion  o f  rnd ians  a f  rnd iana ,  rnc .  v .  Lu jan ,  g32  F .
Supp .253 ,  256  (N .D .  I nd .  l _993 )  .  f n  summary ,  t he  EAB s ta ted ,  , ,G i ven
tha t  a  con t i nu ing  v io la t i on  to l l s  t he  r l nn ing  o f  t he  f i ve  yea r
l im i t a t i ons  pe r i od  i n  2B  U .S .C .  S  2462 ,  i t  i s , eaA i l y  appa ren t  t ha t
the  da te  when  a  v i -o la t i on  ' f i r s t  acc rues '  i s  no t  t o  be  con fused
w i th  the  da te  when  a  v io la t i on  ,  f i r s t  occu rs .  , , ,  r n  re  Harmon
F ' 7  a r r r n n i  r q  I n c .  7  E . A . D .  I ,  2 1  ( E A B  I 9 g 1 \  .e ! v . f + v v l  4 r r u .  I  u . n . u .  L ,  z , J _  \ - t r J f l . . l f  I :

Respondent  contends that  he "was fo l lowing guide l ines and
inst ruct ions suppl ied by Lhe Brown County Heal th  o6p-ar tment  and the
Southwestern Dis t r ic t  o f  Lhe ohio EPA, "  * t r ic f r  . re , re i  re f  er red h im to
th .e  P t f  !  503  regu la t i ons ,  sugg iesL ing  such  re l i ance  excuses
noncompl iance wi th  federa l  regru lat ions.  F i rs t  Amended Answer
9 l9 l  50 ,  5 l - ,  69 ,  J0 ,  J3 ,  74 ,  JJ ,  78 .  Responden t  f u r t he r  asse r t s  t ha t
he .was never  to ld"  that  "he should b;  concerned about  developing
o r  re ta in ing  any  i n fo rma t ion  on  N i t . rogen  Requ i remen ts , , ,  t ha l  he
"was never  to ld  anyth ing about  the requi rements for  a  cer t i f  i_cat . ion
s ta temen t  pu rsuan t  t o  40  c .F .R .  503 .17 (b )  ( 6 ) , "  and  t ha t  he  . .was
never  to ld  anyth ing about  Vector  At t ract ion ReducLion requl remenrs
i n  503 .33  (b )  ( 9 ) ,  ( b )  ( 10 ) ,  ( b )  ( L2 )  . ,  Second  Amended  Answer  g l g t  69 ,

.A  
( con t i nued . . . )

l ]4+



Answer  9 l 9 l  50 ,  51 ,  69 ,  70 ,  J3 ,  74 ,  J7 ,  78 ;  Second  amended  Answer  $ t l
69 ,  J3 ,  ' 71  

;  Comp l  .  Ex .  39 ,  40 .  As  p rev ious l y  d i scussed  i n  t he
o rde r  on  Comp la inan t ' s  Mo t ion  fo r  Acce le ra ted  Dec is ion  on
L iab i l i t y ,  da ted  December  7 ,  2005 ,  and  sup ra ,  Responden t , s
professed ignorance of  the 1aw does not  obv iate h is  l j -ab i l i tv  for
v io la t i ng  fede ra l  l aw .€ /

As  Comp la inan t ' s  w i tness  Mr .  A i s ta rs  po in ted  ou t ,  t he  pa r t
503  regu la t i ons  have  been  in  ex i s tence  s ince  L994 ,  wh ich  i s
considerably  ear l i -er  than the May 2000 to mid. -Apr i l  2002 per iod at
i ssue  i n  th i s  case ,  and  i n fo rma t ion  abou t  t he  regu la t i ons  s ince
then  has  been  read i l y  ava i l ab le .  Comp l .  Ex .54 ,88 ;  H r ' g 'T r .  vo l .
2 ,  L74 .  Fu r t he r ,  as  Mr .  A i s ta r s  t es t i f  i ed ,  , ' Lhey  a re  se l f  -
implement ing regulat ions expected to  be known by someone who
i s  i n  t he  bus iness  o f  sep tage  l and .  app l i ca t i on . , ,H r , g  T r .  vo l  .  2 ,
L74 .  See  a l . so  58  Fed .  Req .  a t  9252 .

s ign i f  icant ly ,  Respondent 's  bus j -ness centers on the pumpingr ,
haul ing: ,  and land d isposal  o f  domest ic  septage and sewage s ludge.
By enter ing in to th is  l ine of  work,  Respond.ent  has subjected
himsel - f  to  a l I  appl icable federa l  requlat ions and the presumpt ion

( . . . con t i nued )
J3 ,  ' / 1  .

€ i  The  December  7 ,  2005  Orde r  spec i f i ca t l y  exp la ins  tha t  as  a
gene ra l  r u l e ,  " i gno rance  o f  t he  l aw  i s  no  excuSe . , '  See ,  € .g . ,
un i t ed  s ta tes  v .  r n t ' l -  M ine raL  &  Chems .  co rp . ,  402  u . s .  558 ,  562 -63
(797L)  ( t he  p r i nc ip le  tha t  i gno rance  o f  1aw i s  no  excuse  app l i es  to
s ta tu tes  and  du l y  p romu lga ted  and  pub l i shed  fede ra l  regu la t i ons )  .
An except ion to  that  ru le  is  t .hat  due process requi res that  par t ies
rece i ve  " fa i r  no t i ce "  be fo re  be ing  dep r i ved  o f  p rope r t y .  Genera l -
E l - ec .  Co .  v .  EpA ,  53  F .3d  L324 ,  1328  (D .C .  C i r .  1995 )  ( c i r i ng
Mu l -7ane  v .  Cen t ra l  Hanover  Bank  *  T rus t  Co . ,  339  u .s .  306 ,  3 r4
(  1950  )  )  .  Th i s  p r i nc ip le  i s  w ide l y  i nco rpo ra red  i n to  the
admin i s t ra t i ve  con tex t  .  I d .  a t  1 -329  ( c i t i ng  Sa te l - l i t e  B roadcas t i ng
Co .  v .  FCC,  824  F .2d  1 ,  3  (D .  c .  c i r .  l - 987  )  .  The  cou rL  t n  Gene ra l -
E fec t r i c  Co . .no ted ,  " r r r  t he  absence  o f  no t i ce  -  f o r  examp le ,  where
the  regu la t i on  i s  no t  su f f i c i en t l y  c lea r  t o  warn  a  pa r t y  abou t  wha t
is  expecced of  i t  -  an agency may not  depr ive a pJr ty  of  proper ty
by  impos ing  c i v i l  o r  c r im ina l  l i ab i l i t y .  "  r d .  a t  132g -29 .  Tha t  i s ,
"  [w ]e  mus t  ask  ou rse l - ves  whe the r  t he  regu la ted  pa r t y  rece i ved  ,  o r
shou ld  have  rece i ved ,  no t i ce  o f  t he  Agency ' s  i n te rp re ta t i on  i n  t he
mosL  obv ious  way  o f  a l t :  by  r ead ing  t he  regu la t i ons . "  r d .  a t  1329 .
As fa i r  not ice is  an af f i rmat ive defense,  Respondent  bears the
burden  o f  es t .ab l i sh ing  a  l ack  o f  no t i ce .  rn  re  F r i ed .man ,  I !  E .A .D .
302 ,  320  (EAB  2004 )  ( c i t i ng  un i t ed  s ta tes  v .  oh io  Ed i son  Co . ,  2 j 6
F ;  Supp .  2d  829 ,  886  (S .o .  Oh io  2003 )  )  .  He re ,  Responden t  does  no t
ra i se  the  a f f i rma t i ve  de fense  o f  f a i r  no t i ce
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of  knowledge.s l r  see Uni ted s tates v .  rn t ' r  MineraJ-  & Chems.  Corp. ,
402  u . s .  558 ,  563  (L91L )  ( " anyone  i nvo l ved  i n  t he  bus iness  o f
sh ipping danqerous mater iars  would very l ike ly  know of  the
regulaLions invorved"  )  .  Given i ts  potent ia l  for  d i rect  and
poss ib l y  d i re  e f fec ts  on  human  hea l th  and  the  s ta te  o f  t he
envi ronment ,  the sewage s ludge d isposal  ind.ust ry  has obvious t ies
to env i ronmenta l -  regulat ion.  Respondent  cannot  par t . ic ipate in  the
septage d isposar  industry  in  a vacuum. Thus,  i t .  is  incumbent  on
Respondent  to  keep abreast  o f  knowledqe per t inent  to  such
indus try .

Regulated ind iv iduals  and ent i t ies cannot  ig ,nore the
exis t .ence of  se l f - implemenEing industry-wide appl icable laws and

' l  
^  !  i  ^ -  ^reg iuraE. lons,  nor  expect  to  be " to ld , ,  o f  such laws and regulat . ions.

I  re jec t  Responden t ' s  a rgumen t  t ha t  i t  was  un reasonab le  to  expec t
h im to look beyond the BCHD or  oHEpA for  gu idel ines or
i ns t ruc t i ons  on  how to  ope ra te  h i s  sep tage  d i sposa l  bus iness .
A rso ,  r  f i nd  no  mer i t  t o  Responden t , s  c la im  tha t  a t  a l l  t imes  he
was  mak ing  d i l i gen t ,  good  fa i t h  e f fo r t s  t o  ope ra te  h i s  bus iness  i n
comp l iance  w i th  a l l  l aws .  I ndeed ,  Respond .en t ' s  i nd i f f e rence  to
the  app l i cab le  Pa r t  503  regu la t i ons ,  g i ven  h i s  genera l  expe r ience
as a businessman operat . ing in  regulated arenas and the
co r respond ing  i n fe rence  t . ha t  h i s  l and  app ty ing  ac t i v i t i es  wou ld .
s im i l a r l y  be  sub j  ec t  t o  reg ru la t i on ,  agg rava tes  h i s  cu lpab i l i t y .  a : . u

Moreover ,  the regulat ions at  issue are not  complex or
bu rdensome.  rndeed ,  t hey  a re  des igned  to  accomp l i sh  se l f -
imp lemen ta t i on .  H r ' g  T r .  vo1  .  l _ ,  246  ,  250 ;  H r ,g .  T r  .  vo l  .  2  ,  L52

6 4 /  - .-  I t  is  noteworthy that  Respondent  a lso was enqaged in  other
bus inesses  tha t ,  by  Ehe i r  ve ry  na tu re ,  requ i red  comp l iance  w i th
var ious envi ronmenta l  regulat ions wi thout .  f i rs t  be ing , ' to ld , ,  o f
such  ru les .  Responden t ' s  o the r  bus iness  ven tu res  i nc lude  a  gas
s ta t i on ,  mu l t i p l e  r en ta i  p rope r t i es ,  and  an  au to  sa l vage  bus ine i s .
H r ' g  T r .  vo l  .  2  ,  l - /  4  .  As  Mr .  A i s ta r s  op ined ,  d r r  i n t e l l i gen t
business owner is  presumed to . .know the requi rements as iney
per ta in  to  each  one  o f  h i s  bus iness€s , , ,  such  as  t . he  und"e rg rounb
s to rage  tank  regu la t i ons  tha t  app ly  to  t . he  gas  s ta t i on ,  t he  l ead
pa in t  regu la t i ons  tha t  app ly  to  ren ta l  p rope r t i es ,  t he  s to rm wa te r
regulat ions that  apply  to  scrap yards,  and the par t  503 land
app l i ca t i on  regu la t i ons  t . ha t  app ly  to  Ba rbe r  T ruck ing ,s  sep tage
dump ing  ac t i v i t i e s .  H r ' g  T r .  voL .  2 ,  r j g -7g .  A t  m in imum,
Respondent 's  operat ion of  o ther  env i ronmenta l ly  regulated.
bus inesses  i n fo rms  h i s  cu lpab i l i t y  i n  t he  i ns tan t  ma l te r .

6 5 /  n a  F t . -AS t r r .e  Region argues,  Respondent  had at  least  two contacts
at  OHEPA that  he could have used as resources for  in format ion about
po ten t i a l  s ta te  o r  f ede ra l  regu la t i ons  tha t  may  app ly  to  h i s
bus iness  .  Comp l  .  ' s  pos t -H r ,g  Rep l y  B r .  n .  1  (  c i f i ng  H r  , g  T r .  vo1 .
3 ,  185 -86 ,  25L -52 )  .  Responden t .  chose  no t  t . o  conduc t  such  resea rch .
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Respondent makes no argument that t.he federal regulations which he
is  charged wi th  v io la t ing are ambiguous or  unascer ta inable.

At  t .he hear ing,  the EpA demonstrated that .  the ohio waste
Hau le r ' s  Assoc ia t i on  ( "owHA" )  sen t  Respond .en t  mu l t i p le  ma i l i ngs
n n n n o r n i  - ^  l luur r \ -Er l r . r r rg  l - r l€  Par t  503 regu la t ions  fo r  the  per iod  f rom 1992 to
f h o  n r o c a n l -L r r s  r r ! c ' - c r r L .  H r ' g  T r .  v o l  .  l - ,  6 L - 9 6  .  M r .  T i m o t h y  F r a n k ,  f  o u n d e r
and Pres ident  o f  the OWHA, test i f ied,  that  in  order  to  d isseminate
in fo rma t ion  on  the  pa r t  503  regu la t i ons  and  to  c rea te  a  l eve l
p ray ing  f i e ld  fo r  a l l  sep tage  hau le rs  i n  oh io ,  owHA engaged  in
educa t i ona l  and  ou t reach  p rog rams .  H r ' g  T r .  vo l .  1 - ,  60 -61 ,  65 -69 ,
95-  Mr.  Frank expla ined thaL each year ,  OWHA sol ic i ted.  the names
and addresses of  a l l  reg is tered,  septage pumpers and haulers f rom
the e ighty-e ight  county heal th  depar tment .s  in  Ohio and then sent
f l i e r s  to  a r l  t he  reg i s te red  pumpers  and  hau le rs  i n  t he  s ta te .
Hr ' g  T r .  vo l  .  L  ,  62  ,  68 -1  4 ;  comp l  .  Ex .  i - 01  .  B rown  coun ty  p rov id .ed
such  a  l i s t  t o  Mr .  F rank ' s  o f f i ce .  comp l .  Ex .  99 .  Eve ry  yea r ,
the mai l ing l is t  was updat .ed.  based on t .he return of  any
unde l i ve rab le  ma i1 .  H r .  T r .  vo l  .  l - ,  7L -72 ,  93 .  As  such ,  Mr
F rank  tes t i f i ed  tha t  t he  L992  pa r t  503  l i t e ra tu re  sen t  t o
Respondent .  a t  3657 upper  F ive Mi le  Road,  Mt .  orab,  oh io ,  451,54,  as
wel l -  as severa l  subsequent  OWHA mai l ingrs sent  to  that  address,
were not  re turned by the Post  Of f ice and"  should have been received
by  Responden t .  H r ' g  T r .  vo l .  l - ,  75 ,  g6 -94 .  The  owHA l i t e ra tu re
sent  to  Respondent  prov ided extensive and deta i led in format ion
r nn r -o rn  i  na  t - l - rv v r r u s ! r r r r r y  u r r €  d . p p l i c a b i l i t y  o f  t h e  P a r t  5 0 3  r e g u l a t i o n s  t o  l a n d
a n n l  i  e r s  n f  d O m e S t  i  r -  s e n i : r r e  : n r l  1 . '  h a i  r  r o c n o n 1 -  j  r r o* y F -  u v r L r s J L r 9  D s I J L c \ , ' _  I S D U C U L I V S

r e s p o n s i b i f i t i e s .  C o m p l .  E x .  9 0 .

rn  roer ' \ ^ r l se ,  Respondent  in t roduced photocop ies  o f  a  1997e v t s v

phonebook for  Georgetown,  ohio,  and a L993-L994 phonebook for
Geo rge town ,  Oh io .  H r ,g  T r .  vo1  .  3 ,  229 -3L ;  Resp .  Ex .  10 ,  I L .
These exhib i ts  co l lect . ive ly  show that  Barber  Truck ing and
San i ta t i on  was  l i s ted  a t  203  Wes t  Ma i -n  S t ree t ,  Moun t  Orab ,  Oh io  i n
l - 993 ,  and  119  Sou th  H igh  s t r ee t ,  Moun t  o rab ,  oh io  i n  Lgg7 .  Resp .
Ex .  10 , -11 .  Responden t  s t a ted  t ha t  he  was  us ing  t hese  exh ib i t s  t o
establ ish what  Barber  Truck ingr ,s  publ ic  mai l ing address was dur ing
fho  r r a : r c  1qq3 -1994  and  L991 .  H r ,g  T r .  vo l .  3 ,  229 .  p resumab l y ,
Respondent  was at tempt ing to  show that  he d id noL receive OWHA
correspondence addressed t .o  Barber  Truck ing aL the address of  3657
T T n n a r  E - i  t ' a  n r j  l e  R o a d ,  M t .  O r a b ,  O h i o  ,  4 5 L 5 I  .  H r ,  g  T r .  v o l  .  3  ,  2 Z g -v F y v !

31 - .  i n  f ac t ,  Responden t  h imse l f  i ns i nua tes  t h i s ,  s t a t  j ng ,  , ' t h i ngs
sent to Barber Trucking were sent to the ad.dress that my
father  has [and]  r  asked h im about .  i f  he thought  he ever
rece i ved  any th ing  such  as  wha t ' s  i n  t he  I comp la inanL ,s  p rehear ing
o v n l r r n a a l  f  i - ^ l  l - ^  , l ^ ^ ^  - . ^ !  - - ^ - ^ - L ^ - ^  - - ^ -  1 -s^UrraravEr .  [and]  he does not  remember that ,  but  he is  lO
years ord.  "  Hr  'g  Tr .  vo l  .  3  ,  234-35 .  Even though Respond.ent
t .est . i f ied that  h is  fa ther  "does not  remember, ,  receiv ing owHA
m: i  l i nnc  t -ha  vsgs rd  does 'no t  re f l ec t .  Respond .en t  eve r  deny ing ,  v ia,  e r r v
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test imony,  that  ne i ther  h is  fa ther  nor  he act .ua l ly  received OWHA
mai I ings.SSz Respond.ent 's  post -hear ing argumencs to  the contrarv
a re  no t  pe rsuas i ve .

S iq rn i f i can t l y ,  t he  pos t  O f  f  i ce  d id  no t  re tu rn  as
undel iverable the owHA's mai l ings sent  t .o  Respondent  at  the
address  the  BCHD p rov ided  to  the  owHA.  Hr ' g  T r .  vo1 .  1 ,  75 -76 ;
Compl  .  Ex.  1-01.  Moreover ,  Respondent  chose not  to  use the same
"pub1 ic "  ma i l i ng  add resses  t203  wes t  Ma in  s t ree t ,  Moun t  o rab ,  oh io
and  t I 9  Sou th  H igh  S t ree t ,  Moun t  Orab ,  Oh io l  as  Ba rbe r  T ruck ing ,s
o f f i c i a l  bus iness  add ress .  see  comp l .  Ex .  r - 0 ,  LL ,  Lg ,  4L ,  99 ,
101 - .  He  l i s ted  3651  upper  F i ve  M i le  Road ,  M t .  o rab ,  oh io  i n
submiss ions  to  the  BCHD,  i nc lud ing  h i s  January  3 ,  2ooz  app l i ca t i on
fo r  a  pe rm i t  t o  hau l  l i qu id  was te  w i th in  B rown  Coun t . y .  H r ,g  T r .
vo l .  1_ ,  B0 -B l_ ;  Comp l .  Ex .  19 ;  Resp .  Ex .  5 .  The  pe rm i t  i t se l f
l i s t s  3651  upper  F i ve  M i le  Road ,  M t .  o rab ,  oh io ,  ds  Respond .en t , s
add ress .  Comp l .  Ex .  10 .  The  Barbe r  T ruck ing  pa r tne rsh ip  tax
return form for  1999 sent  to  the In ternal  Revenue Serv ice l is ted
the 3651 Upper  F ive Mi le  Road as the address for  the business as
we l l .  H r ' g  T r .  vo l  .  l - ,  79 -80 ;  Comp l .  Ex .  11 .

K n O W I e d q e  O f  P e r t -  q O ?  R o r r r r ' l  a f  i  o n . q .  1 . 1 r  t n l e n t O n  d 1 . i d
R e r - k l  c s q  D ' i  q r o r r : r d  , T h o r a n €

v v u !  s  t r r L !  g v !

The Region argues in  i ts  post -hear ing br ie f  that  Respondent
was  to ld  abou t  t he  ex i s tence  and  re .n r i remen t . s  o f  t he  pa r t  503

l ^ t s - : ^ . ^ ^  - -  

r v \ a s ! r \

regu ra r lons  wh i l e  he  was  l and  app ly ing  domes t i c  sep tage  a t  h i s
s i t e .  Comp l . ' s  Pos t -H r ' g  B r .  52 .  The  reco rd  o f  p roceed ing  does
not  suppor t  such a conclus ive s tatement  by the preponderance of
the  ev idence ,  even  i f  i t  does  imp ly  the  reasonab le  poss ib i l i t y  o f
such.  r  f ind that  the credib le  ev id.ence of  record demonstrates
tha t  a t  a  mee t i ng  on  oc tobe r  ! 2 ,  2000 ,  Mr .  shu l t z  and  Mr .  , Jackson .
bo th  OHEPA emp loyees  a t  t he  t ime ,  t o ld  Mr .  Gr i f f i t h ,  t hen  BCHD
Director  o f  Envi ronmenta l  Heal th  who inspected the Si te  wi th in  the
per iod  o f  t ime  re levanL  to  Lhe  Comp la in t ,  abou t  t he  regu la to ry
requ i remen ts  o f  40  c .F .R .  pa r t  503 .92 l  H r , q  T r .  vo l  .  2 ,  223 ,  249 ;

66 /  The  Reg ion  a rgues  i n  i t s  pos t -hea r ing  rep l y  b r i e f  t ha t
Responden t ' s  f  a i l u re  to  ca l l  h i s  f a the r  as  a  r l t ness  fu r t . he r
suppor ts  i ts  conclus ion that  OWHA mai l ings were actual ly  received
a t  t he  3651  uppe r  F i ve  M i l e  Road  add ress .  Comp l . , s  pos t -H r ,g  Rep l y
Br .  18 .  Under  the  c i r cums tances  o f  t . h i s  case ,  t h i s  asse r i i on -  i i
a cco rded  I i t t l e  we igh t .

67 /  The  c red " ib le  ev idence  o f  reco rd  re f l ec t s  tha t  Mr .  Shu l t z
and  Mr .  Jackson ,  bo th  o f  oHEpA ,  a t t ended  t he  oc tobe r  L2 ,2000
mee t ing  w i th  Mr .  Gr i f f i t h  i n  wh ich  Responden t ' s  s i t e  was  d . i scussed
and the ex is tence of  t .he federat  seprage regular ior r " , l : -4*?_9.^1.* .

6g  
( con t l nueo .  .  .
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Comp l  .  Ex .  92 .  A f t . e r  Mr .  G r i f f i t h , s
sen t  a  facs im i l e  t ransmi -ss ion  a t  t he
December  LL  ,  2000  .92 /  H r ,g  T r .  vo1  .  1
63 -68 ;  Comp1 .  Ex .  102 .  The  December
pub l i ca t i on  da ted  Sep tember  L993  and

meet ing wi th  OHEPA, he was
BCHD f  rom Mr.  Shul t .z ,  dated
,  L99 -20L ;  H r ' g  T r .  vo l .  3 ,
11 ,  2000  f acs im i l e  was  an  EPA
en t i t l ed ,  "A  Gu ide  to  the

3 i  ( . . . con t i nued )
pa r t  503  was  emphas i zed  t o  Mr .  G r i f f i t h .  comp1 .  Ex .  92 ;  H r ' g r  T r .
vo1 .  2 ,  223 ,  249 .  Mr .  G r i f f i t h  den ies  any  d i scuss ion  o f  t he
regu la t i ons  a t  40  C .F .R .  pa r t  503  occu r r i ng  a t  t he  Oc tobe r  12 ,  2000
mee t ing ,  bu t  Mr .  Shu l t z  and  Mr .  Jackson  i ns i s t  t ha t  such  occu r red .
H r ' g  T r .  vo l .  2 ,  223 ;  H r ,g  T r .  vo l  .  3 ,  36 -37 ;  Comp l .  Ex .  92 .  These
o f f i c i a l s  o f  OHEPA have  no  mo t i ve  t o  m iss ta te  t he  f ac t s .
Add i t i ona l l y ,  t he  con ten t  o f  t . he  f  o l l ow-up  f  acs im i l e  Mr .  Shu l t z
sen t  t o  Mr .  G r i f f i t h  on  December  11 ,  2000 ,  d i scussed  i n f r a ,
suppo r t s  t he i r  r eco l l ec t i on ,  OHEPA o f f i c i a l s '  r eco l l ec t i on  o f  Mr .
A rn ' s  p resence  a t  t he  mee t ing ,  wh ich  Mr .  A rn  h imse l f  d .oes  no t
remember and Mr.  Gr i f f i th  denies,  does not  change the nature of
t h j - s  d i scuss ion .  Comp l  .  Ex .  92 ;  H r ,g  T r .  vo l  .  2 ,  248 -49 ;  H r ,g  T r .
vo l .  3 ,  3J  ,  94 -95 .

I  no te  tha t  Mr .  Gr i f f i t h ' s  t es t imonv  was  a t  t . imes  d . i f f i cu l t  t o
fo l l - ow  ' and  

ove ra l l  ha rd  to  unders tand .  Th i s  i s  espec ia l l y  t rue
w i th  rega rd  to  h i s  know ledge ,  o r  pu rpo r ted  l ack  the reo f ,  o f  t he
fede ra l  r egu la t i ons  a t  40  C .F .R .  pa r t  503  and  h i s  co r respondence
w i th  OHEPA o f f i c i a l s  conce rn ing  the  same.  I t  i s  unc lea r  whe t .he r
th i s  con fus ion  a r i ses  f rom an  a t tempt  to  m is lead  the  CourL  o r  an
inab i l i t y  t o  a r t i cu l a te  - Neve r the less ,  due  to  these
incons i s tenc ies ,  much  o f  Mr .  Gr i f  f  i t h ' s  t es t . imony  i s  f ound  to  be
inc red ib l e .  Mr .  G r i f f i t h ' s  c red ib i l i t y  i s  f u r t he r  t a i n ted  by  h i s
p r i o r  two  conv i c t i ons  fo r  t he f t  wh i l e  emp loyed  a t  t he  BCHD,  and  h i s
te rm ina t i on  f rom tha t .  same agency  fo r  "m is feasance ,  ma l feasance ,
and  non feasance . "  Comp l .  Ex .  23 ;  H r ,g -  T r .  vo l .  L ,  232 -233 .

6 3 '  r / r n m ^ ]  r  - i  *  - n  +  r  ^  . - . . . :  ! - -  -vv ' , , 1 , ' a i4doL ' s  w i tness  Dane t te  Yo rk ,  Admin i s t ra to r  o f  t he
BCHD s ince  ' Ju1y  2002  and  an  Admin i s t ra t i ve  Ass i s tan t  p r i o r  t o  t ha t
t ime,  Lest i f ied that  BCHD records conta in the above-ment ioned
December  L I ,  2000  facs im i l e  f rom Aaron  Shu l t z  t o  La r ry  Gr i f f i t h .
H r ' gT  T r .  vo l .  L ,  L97 -200 .  The  documen t  was  on  f i l e  a t  t he  BCHD,
a lbe i t  m i s f i r ed  i n  t he  "m isce l l aneous  comp la in t s  f i 1e , , ,  wh i ch
houses documents that  the Envi ronment .a l  Heal th  Di - rector  has
rev iewed and returned to the BCHD secretar ia l  s t .a f f  for  f i t ing in
t he  o rd i na ry  cou rse  o f  bus iness .  H r ' g  T r .  vo l  .  r ,  r - 98 -  20 r .
A l though  Mr .  Gr i f f i Lh  den ies  he  rece i ved ,  t he  facs im i l e ,  Ms .  yo rk
was able to  ret r ieve the f i le ,  which was kept  by the BCHD in the
o rd ina ry  cou rse  o f  bus iness .  As  such ,  i t  i s  reasonab le  tha t  Mr .
G r i f f i t h  mos t  l i ke l y  r ece i ved  t he  documen t .  H r ' g  T r .  vo1 .  3 ,  38 .
Mr.  Gr i f f i th  was Envi ronmenta l  Heal th  Di rector  for  the BCHD f rom
approx ima te l y  June  2000 ,  when  he  rep laced  Mr .  .Te r ry  wa i t s ,  t o
Aug 'us t  200L ,  when  he  was  te rm ina ted  f rom Lha t  pos i t i on .  H r ,g  T r .
vo1 .  L ,  202 ,  223  .

b Y



Federa l  EPA Ru le  fo r  Land  App l i ca t i on  o f  Domes t i c  Sep tage  fo r  Non-
Pub l i c  Con tac t  S i tes  (AQr r i cu l t u ra l  Land ,  Fo res ts ,  and  Rec lamat ion
S i t es ) . "  Comp l  .  Ex .102 . t 2 /  Thus ,  Mr .  G r i f f i t h  i s  cha rg red  w i t h
know ledge  o f  t he  regu la t i ons  a t  40  c .F .R .  pa r t  503  a t  l eas t  as  o f
December  L I ,  2000 ,  i f  no t  be fo re .

Respondent  and Mr.  Gr i f  f i th  are f r iend.s and business
acqua in tances .  H r ' g  T r .  vo t - .  2 ,  263 -64 ,  212 .  As  pe rsuas i ve l y
no ted  by  t he  Reg ion  i n  i t s  pos t -hea r i ng  b r i e f ,  a f t e r  Mr .  G r i f f i t h
became the Di rector  o f  Envi ronmenta l  Heal th  at  the BCHD, he deal t
exc lus ive ly  wi th  Respondent  regard ing the s i te  and d id not
. l ^ - i  ^ ^ -  r  ^ueregaE.e any rnspectrons or  correspondence to h is  subord inat .e
san iLa r ians  a t  t he  BCHD,  Mr .  Meranda  and  Mr .  A rn .  Comp1 . , s  pos t -
H r ' q  B r .  54  ( c i t i ng  H r ,g  T r .  vo l .  2 ,  ZA i -09 ,  272 ;  H r ,g  T r .  vo l .  3 ,
19 ,  1 -07 -09 ) .  wh i l e  a  s t rong  a rg iumenL  can  be  made  tha t  Mr .
Gr i f f i t h  passed  h i s  know ledge  o f  t he  requ i remen ts  o f  t he  pa r t  503
regulat ions onto RespondenE,  r  cannot  determine that  such
purpor t .ed communicat ion occurred,  ds i t  is  not  d .emonstrated by a
preponderance of  ev idence.4/  This  determinat ion,  that  the record
does not  adequate ly  establ ish that  Respondent  received in format ion
abou t  t he  Par t  503  regu la t i ons  f rom Mr .  Gr i f f i t h ,  does  no t
prec lude me f rom charg ing Respondent  wi th  hav ingr  ga ined knowledge
o f  t he  Par t  503  ro .n l l : t - i nns  f rOm Othe r  SOurCeS,  suqh  aS  the  OWHA
ma i l i ngs .

At  min imum, the Region d id demonst . ra te that  Respondent  can be
charged  w ich  some know ledge  o f  t he  ex i s tence  o f  t he  

-pa r t  
503

regulat ions and acted wi th  wanton and reck less d isreqard for  the
1 - F . :  ^-  ^ /regu rd .L r -ons '  requ i remenLs .  Even  so ,  as  the  neg ion  h i s  po in ted .

6e /  The  facs im i l e ' s  t . r ansmi t ta l  I e t t e r  f rom Aaron  Shu l t z  t o
La r r y  G r i f f i r h  s t a tes ,  " t hough t  t h i s  may  be  o f  i n t e res t  o r  use  t o
you  fo r  t he  two  app l i ca t i on  s i t es ,  "  one  o f  wh ich  musL  have  re fe r red
to  Responden t ' s  S i t e .  H r , g :  T r .  vo l .  I ,  199 -200 .

' ! ' ! /  The Region submiLs that  t .here was a d is t . inct  poss ib i l i tv
tha t  Mr .  Gr i f f i t h  and  Mr .  Ba rbe r  ag reed  to  cove r , - , p  onL  ano the r ' 3
knowledge concern ing the par t  503 regulat ions js  weLr  as the
eg reg ious  s ta te  o f  Responden t ' s  S i t e ,  no t i ng  t ha t  , ,M r .  G r i f  f  i t h  may
have purposely  mis led the Board of  Heal th  because of  h is  f r iendship
w i th  Mr .  Ba rbe r  [ and ]  Mr .  Gr i f f i t h  was  u l t ima te l y  f i r ed  f rom
the BCHD f ,or  misfeasance,  mal feasance,  nonfeasancL,  and two
conv ic t i ons  o f  t he f  t  wh i l e  emp loyed  a t  Lhe  BCHD. , ,  Comp l  . , s  pos t -
H r ' g  B r .  n .15  ( c i t i ng  H r ,g  T r .  vo l .  2 ,  2L4 - I5 ;  H r , g  i r .  vo l .  1 ,
232 ;  Comp l .  Ex .  23 .  upon  rev i ew  o f  Lhe  reco rd . ,  a  p i l t u re  o f  t h i s
" ^ ^ F ^ * t s ; - ' r  ^ ^ - i v i f . v  c e r f a i n - i  v  e m e r c r p s  T h a  R e c r i n n  d i ^  n n t -  h n r ^ r a r r a ry V U E I I L I O , - L  d , U L t v r e J  v u ! u q r l r r j  

: J u u .  r r r v  a \ v : ,  r t v u ,

establ ish th is  harsh conclus ion by a preponderance of  the ev idence.
Had  the  Req ion  success fu l l y  demons t ra ted  a  consp i racy  o f  t h i s  so r t ,
a  much  h ighe r  pena l t y  t han  the  $60 ,000  reques ied  wou ld  have  been
war ran ted .
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o u t ,  R e s p o n d e n t  p e r s i s t e n t r y  c l a i m s  h e  l a c k e d "  k n o w l e d g e  o f  t h e
f o r l o r : ' l  r o n ' r t a t i o n s  g o v e r n i n g  t h e  l a n d  d i s p o s a l  o f  s e p t a g e  d u r i n g
f h o  f i m o  n o r i 6 6 f  o f  M a y  2 0 0 0  t o  m i d - a p r i l  2 0 0 2 .  C o m p l . , s  p o s t - H r , g

F e !  4

Br .  54  ( c i t i ng  H r ' g  T r .  vo l .  3 ,  206 ) .  r n  r esponse ,  t he  Reg ion
ci tes the case of  rn  re peppereJ-z for  the pr inc ip le  that
R.espondent 's  knowredge of  the ex is t .ence of  the regulat  j -ons
bestowed upon h im a duty  to  make fur ther  inqui r ies to  determine
the  subs tance  o f  t he  regu la t . i ons .  Comp1 . , s  pos t -H r ,g  B r .  55
t r t r i nn  rn  - o  Peppe reJ - l  Assoc ia tes ,  9  E .A .D .  93 ,  109  (EAB  2000 ) ,\  v +  v 4 r - Y

a f f  ' d  246  F .3d  15  ( ] _s t  C i r .  200 j_ ) .  The  Reg ion  pe rsuas i ve l y  a rg .ues
tha t ,  ds  i n  Peppere l - l - ,  " ' I t ] h i s  case  i s  no t  abou t  reg ru la to ry
con fus ion ,  bu t  abou t  i nd i f f e rence .  " '  r d . .  A t  L t2 .  As  the  Reg ion
fur ther  conLends,  Respondent .  coul -d have easi ly  contacted the OHEpA
or  EPA  to  de te rm ine  h i s  ob l i ga t i ons .  Comp l . , s  pos t -H r ,g  B r .  56 .
Respondent  is  cu lpable for  h is  pass ive approach towards h is
regulat .ory  responsib i l i t . ies,  a  behavior  that  is  unacceptable and
conf l ic ts  wi th  the goals  and undermines the purposes of  Lhe CWA.

As a fur ther  mat ter ,  r  note that  the record shows that  the
BCHD,  th rough  Mr .  Gr i f f i t h ,  knew as  o f  oc tobe r  L2 ,  2000  tha t .
Respondent ,  was land apply ing domest ic  septage on h is  proper ty  in
v i o l a t i on  o f  f ede ra l  l aw .  H r ' g r  T r .  vo l .  2 ,  239 -4L .  see  comp l .  Ex .
92 ,  105 .  I t  i s  a l so  c l ea r  t ha t  Mr .  G r i f f i t h  i n f o rmed  t he  B rown
Coun ty  Board  o f  Hea l th  a t  a  Feb rua ry  7 ,  2001  mee t ing ,  d t  a
n i  - . i  - " -  F 1 ^ ^ FrLr r r r r r r r r - , { r r ,  roar  Respondent 's  s i te  was not  in  compl iance wi th  ' .oh io
EPA gu ide l i nes . " - l '  Comp l .  Ex .21 , .  Neve r the less ,  t he  BCHD i ssued .
a narmi  t -  Fn haul  wasLe-? '  to  Respondent  on . fanuary 3 ,  2002,  whichL  U V  I 1 I

. i  F - i  ^ - ' 1  ' l  - .> r r e \ - r l r L a r r y  f . i s t e d  t h e  c r e m e n t s  R o a d  s j - t e  a s  a  s i t e  w h e r e  t h e
hau ler  wou ld  par take  in  t .he  "dumping  o f  raw sewage. ' ,  compI .  Ex .

' - : '  Mr .  Gr i f  f  i t h  den ies  th i s ,  a rgu ing  tha t  t he  Sec re t .a ry
m is in te rp re ted  h i s  s taLemen t  i n  he r  t . r ansc r ip t i on  o f  t he  meec ing
and  tha t  t he  on l y  so -ca l l ed  qu ide l i nes  he  was  aware  o f  a t  t ha t  t ime
were  the  l oca l  BCHD Rod  and  Cover  P rac t i ces  he  desc r ibed .  H r ,g  T r .
vo l .  2 ,  282 .  G iven  tha t  t he  Februa ry  2001  mee t ing  occu r red  l ess
than  two  mon ths  a f te r  Mr .  Gr i f f i t h , s  rece ip t  o f  t he  December  11 ,
2000  facs im i l e  f rom Mr .  Shu l t z  o f  OHEPA,  de ta i l i ng  the  scope  o f  t he
fede ra l  r egu la t i ons  a t  40  C .F .R .  Pa r t  503 ,  and  t ha t  t he  ex i sLence
o f  any  "oh j -o  EPA Gu ide l i nes "  was  no t  p laced  i n t .o  the  reco rd ,  i t  i s
more  l i ke l y  t han  no t  t ha t  Mr .  Gr i f f i Lh  i n  f ac t .  i n fo rmed  the  Board
abou t  t he  fede ra l  EpA regu la t i ons .  Fu r the r ,  t . he  reco rd  d i sc loses
t .hat  there are no Ohio State or  Brown Counfrz  recrr r la f  ion.5 concern inq
F l ^ ^  . i . . :  ^ * ^ ^ ^ 1  ^ .  ^ ^ - - ^ - ^ - -  

- - - . -  - -  - -  - ; - ; ' - - : "

r ne  o r - sposa r  o f  sewage  s l udge .  H r ' g  T r .  vo l .  1 ,  L ' / 0 ,  203 ;  H r ,g r  T r .
vo1 .  2 ,  220 ;  H r ' g  T r .  vo1  .  3 ,  742 ,  l - 59 .

t3 /  Contrary to  Respondent 's  averments,  there is  no ev idence
that  he was granted a "permi t "  or  " l icense, ,  f rom the BCHD to land
apply  domest ic  septage on h is  proper ty .
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19 ;  Resp .  Ex .5 .E /  Mo reove r ,  i t  t ook  t he  BCHD un t i l  Ap r i l  2a02 ,
over  one year  af ter  i t  became aware of  the nature of  Respondent ,  s
S i t e  and  i t s  po ten t i a l  f o r  v i o l a t i ng  t he  f ede ra l  r egu lac i ons ,  t o
refer  the mat ter  t .o  the EPA or  to  shut  d .own Respondent ,s  s i te .
comp l . ' s  Ex .  38 .  see  H r ' g  T r .  vo l .  3 ,  245 -46 .  The  BCHD knew o f ,
bu t  avo ided ,  t he  ho r r i f i c  p rob lem o f  improper  l and  app l i ca t i on  o f
domes t i c  sep tage .ZS l  None the less ,  t he  BCHD,s  i nac t i on  canno t .  be
used by Respondent  to  deny cu lpabi l i ty  on h is  par t ,  even though he
perceives such conduct  as the BCHD "hang- ing i  h im out  to  dry  . ' ,  ,see
Resp .  B r .  3  ( c i t i ng  H r ,g  T r .  vo l .  I ,  l 4B ) .

s I  Respondent  was Aware of  the Hazards Associated wi th  the
sur fac inq of  septaqe and the unacceptable s tate of  h is
5 r  t e

Respondent ,s  arg iument  that  i f
f e d o r e l  r e c r r r ' l a l - i o n q  h o  i q  i n n n c o n t -!  e Y  u r u  /  f  r u  !  J  r r r r r v v 9 l l  u

v io la t i ons  and  he  was  a t  a l l  t imes
e f fo r t s  t o  ope ra te  h i s  bus iness  i n

he  i s  i n  v io la t i on  o f  any
o f  k n n r n z i n c r l { r  . - . ) m m i  l - l -  i n n  a r+ . r v  r r  * - l y

making  d i l igen t .  good fa i t .h
c o m p l i a n c e  w i t h  a l l  l a w s  i s

D/  rn te res t i ng l y ,  t . he  pe rm i t  t o  Haur  L iqu id  was te  i ssued  to
Respondent  on January 3,  2002 states that  the permi t  was issued
sub jec t  t o  a l l  wo rk  be ing  pe r fo rmed  " i n  acco rd .ance  w i th  the  ru les
and regru lat ions of  the Board of  Heal th  of  the Lake Countv Genera l
Hea l t h  D i s t r i c t .  "  comp l .  Ex .  10 .  Tes t imony  a t  t hJ  hea r i ng
d i sc l oses  t ha t  t he  i nco r rec t  c i t a t i on  t o , , Lake  coun ty , ,was  due  t o
m in i s te r i a l  e r ro r  as  the  pe rm i t  was  c rea ted  f rom pu rch l sed  so f tware
o r i g i na t i ng  as  a  p i l o t  i n  Lake  Coun ty .  H r , g  T ; .  vo l .  L ,  222 .

E '  As  r  no ted  a t  t he  hea r ing ,  t he  case  be fo re  me  jusL  touches
on  wha t  i s  essen t i a l l y  a  p rob lem fo r  many  mun ic ipa l i t i es  i n  Oh io
and poss ib ly  throughout  the country :  there are an inad.equate number
o f  f ac i l i t i es  fo r  accep t i ng  domes t . i c  sep tage  and  an  amb iva lence  o f
local  author i t . ies towards help ing septage haulers achieve proper
d i sposa l  .  ,See  H r ' g  T r .  vo l  .  3  ,  210 - i  L ;  Resp .  ,  s  pos t -H r ,g  b r  . -  22
(c i t i ng  Comp l .  Ex .  2L ,  Resp .  Ex .  3 ) .  Coun t i es ,  such  as  B rown
County,  have knowledge that  domest ic  septage is  improperry  dumped
wi th in  the i r  munic ipa l  l imi ts  by t rucks hr .v  have permi t ted.  to  haul
such  ma te r ia l - ,  ye t  t hey  avo id  con f ron t i ng  the  p rob lem by  de fe r r i ng
the task to  federa l  regulators ,  who,  in  turn,  assume the federa l
regu la t i ons  by  the i r  des ign  a re  obeyed  th rough  se l f - imp lemen ta t i on .
, 9ee  H r ' g  T r .  vo1  .  L ,  I l 6 -77  .  Th i s  l ack  o f  ac t i on ,  pe rs i s t s  even
l - h n r r a h  l -  h o  p r . - E I T ' \  t ^ ^  ^ ^ . i  - ^ ^  t s 1 ^ ^ F  \ \  - * - -ur r vuva r  u r r s  -CHD recogn i zes  tha t  "any  l eve l  o f  E .  Co l i  i n  t . he
l pub l i c  d r i nk i ng r ]  wa te r  i s  unsa fe .  "  H r , g i  T r .  wo l .  1 - ,  1g3 .  , .D i r t y
1 i t . t . 1e  sec re ts "  such  as  i nadequa te  fac i l i t i es  to  t rea t  sep tage  and
Responden t ' s  rand  app ly ing  ac t i v i t i es  a re  l i ke ry  occu r r i ng .  and
s im i l a r l y  i gno red  i n  many  o the r  mun ic ipa l i t i es .  I t  i s  a  fede ra l
problem wi th far  greater  impl icat ions than f  have the author i ty  t .o
d i scuss  i n  t h i s  op in ion ,  ye t  one  wor th  no t i ng r ,  none the less .
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re jec ted .  As  t . he  Reg ion  conv inc ing l y  asse r t s ,  Responden t  was
aware of  the hazards associated wi th  t .he land d isposal  o f  septage,
g i ven  h i s  expe r ience  w i th  i ns ta l l i ng  sep t i c  sys tems  and  wa te r
t r i nes .  Comp l . ' s  Pos t -H r ' g  B r .  56  ( c i t i ng  H r ,g  T r .  vo l .  3 ,  238 ) .
Indeed,  Respondent  test i f ied that .  he understood the impor tance of
i ns ta l l i ng  sep t i c  sys tems  co r rec t l y  t o  avo id  a  backup  o f  sep tage
tha t  cou ld  su r f ace  on  t he  g round .  H r ,g  T r .  vo l .  3 ,  238 .  I t  i s
thus reasonable to  assume he would l ikewise understand the
importance of  comply ing wi th  proper  methods for  the land d isposal
o f  domes t i c  sep tage .  f n  fac t ,  Responden t  t es t i f i ed  tha t  he
"bu i l t  a  r i dge  o f  d i r r  a long  the  edge  o f  t ha t  d i t ch  l t ha t
t ransec ts  the  S iLe l  t o  t r y  an  p ro tec t  t he  d i t ch , ,  f r om
con tam ina t i on .  H r ' g  T r .  vo l .  3 ,  184 .

Addi t ional ly ,  Respondent  admi t ted to  knowing that  h is  s i te
was  i n  an  unaccep tab le  cond i t i on ,  g i ven ,  i n te r  aJ ia ,  t he  sLand ing
sewag 'e  tha t  wourd  su r face  i n  co lde r ,  we t  wea the r .  comp l  .  Ex .  39 .
The  cond i t i on  o f  t he  s i t e  became und .en iab l y  bad  beg inn ing  i n  200L ,
due to the combination of extremely wet weather in Brown County
and Respondent 's  dec is ion to  near ly  double the amount  of  h is
l ^ " ^  i  i  - ^ 1 . e A S i  n C r  h i  S  r l t r m n i  n c r  1 -  6  1 - 1 \ 7 F r  € . i  € + . r  

' l  
n : A -  r r o r  m r r n ; hv u D r r l c : D - ,  - L r r u -  l - l _ I t y  l O a ( ] ' S  r _ *

Comp1.  Ex .  39  ,  40 .  These  d read fu r  cond i t i ons  were  he igh tened
fur ther  s t i l l  in  2002 due to more wet  weather  and Respondent . 's
decis ion to  never theless again increase the number of  load.s he
dumped  a t  t he  S i te .  Comp1 ,  EX .  39 .  I ndeed  Respond .en t  t es t i f i ed
that  he went  Lo see Mr.  Dick in  March of  2002 and " to ld  h im that
the  s i t e  [was ]  a  mess  l and  tha t l  lm  embar rassed  abou t  i t

[ and  needed ]  some adv i ce  on  wha t  t o  do . , ,  H r ,g  T r .  vo l  .  3 ,
L96 .

Al though i t  is  poss ibre that  Respondent  was misred in to
th ink ing t .hat  dumping and t renching domest ic  septage on h is
Proper ty  was accepLable in  accordance wi th  BCHD inst ruct ions f rom _
Mr .  Gr i f f i t h ,  a  once -BCHD D i rec to r  o f  Env i ronmen ta l  Hea l th ,  t h i s
does  no t  de fea t  h i s  cu lpab i l i t y .  See  Comp l .  8x .39 ;  H r ,g  T r .  vo l .
3 ,  19.  Respondent  s tated " the t rench id .ea worked very good d,ur ing
d rye r  I s i c ]  t imes . "  Comp l  .  Ex .  39 .  Howeve r ,  ds  t he  R .eg ion
pointed out . ,  Respondent .  a lso expla ined that  i t  was too t ime
consuming to  cut  a  t rench,  cover  i t ,  and cut  a  new one in  the same
day ,  so  as  Barbe r  T ruck ing ' s  bus iness  p i cked .  up  the  s i t e  " j us t  go t
wo rse  and  wo rse . "  r  do  no t  f i nd  Responden t ' s  and  Mr .  G r i f f i t h ' s
asserL ions that  the Board of  Heal th  knew and approved of  the open
t rench ing  techn ique  used  a t .  Responden t ' s  s i t e  pe rsuas i ve ,  no r
suppor ted by t .he record.

Respondent  c la ims
Je r ry  Wa i t s ,  app roved
22 .  I  ag ree  w i t h  t he
serving st.atement that

that  former BCHD Envi ronmenta l  Di rect .or ,
h i s  use  o f  uncove red  t renches .  Resp .  B r .
Reg ion ' s  asse r t j - on  t . haL  th i s  i s  a  se l f -

i s  con t rad i c ted  by  t he  reco rd .  Comp l . ' s
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Pos t -H r ' g  Rep l y  B r .  n .4 .  Fo r  examp le ,  Responden t ' s  own  w i t ness ,
La r ry  Gr i f f i t h ,  t es t i f i ed  tha t  Mr .  Wa i t s  i ns t ruc ted  Responden t .  t o
cove r  t he  t r enches .  Comp l  . ' s  Pos t -H r ' g  Rep l y  B r .  n .4  ( c i t i ng  H r ' g
T r .  vo l .  2 ,  270 ;  H r ' g i  T r .  vo l .  3 ,  46 ) .  A  1998  i nspec t i on  repo r t
of  the s i te  fur ther  shows the BCHD did not  approve of  open
{ - r o n a h ' i n ^  3 + -  L h e  S i t e .  C o m n l  ' s  P o s f  - H r ' c r  R e n . l  w  R r  9  ( r - i  r ' i  n c rs u  L r l E  J !  L s .  u v r r r y r  .  J  !  v o  u  r t -  /  \  u l  L r r l ! |

Compl  .  Ex.  L71 .ur  Regard less of  whether  or  noL BCHD ' ,approved, ,
Respondent 's  t renches,  the photographs f rom the Apr iL  2002
. i  n a ^ ^ ^ r . i  ^ * ^r l l .specrrons of  the Si te  show the obl i terat ion of  many of  the
t renches and largre pools  of  s tanding septage.  rndeed,  r  note that
the  Reg ion ' s  a rg rumen t  i n  i t s  pos t -hea r ing  b r i e f  t ha t  Responden t , s
" i nd i f f e rence  to  even  the  l ess  sL r ingen t  BCHD gu id ,e t i nes "  shou ld
agg rava te  h i s  cu lpab i r i t y  i s  pe rsuas i ve .  compr . ' s  pos t -H r ,q  B r .
51 -  Moreover ,  Respondent 's  content . ion that  he was act ing in
acco rdance  w i th  the  d i rec t i ves ,  i ns t ruc t i ons ,  and  reso lu t i ons
n r n r r i ^ a r l  F n  h i m  h ' r r  t h o  p . r r D  

a n d  O H E P A  i S  S p e C i O U S .u v  r r t r l l  v J  L l l E  u u t I U  c ] . 1 I L , a  v r L - L r A  J _  I

The  Reg ion  asse r t s  t ha t  Responden t  was  g ross l y  neg r igen t  i n
h i s  l and  d i sposa l  p rac t i ces  because  he  was  aware  the  S i te  was  a
m A q q  \ / a i -  h a  n n n o + - h a ' l  a o c  - . i  - a r n r a ^ n  F 1 - ^r r r e r r ,  - y E u  r a s  l l . ( J r r e L l l e a e s s  f i r u r e c i . S e u  L r . t e  l a r g e  n u m b e r  o f  l o a d s '
appl ied at  the smal l  s i te  and put  anoLher  t ruck on Lhe road in
200r ,  ra the r  t han  choos ing  an  a l t e rna te  means  fo r  sep taqe
r l - i  c n ^ - - - l  / r ^ a * 1  |  ^  n ^ ^ !  r r .c r r sp ( ) sd . r  .  uompr  .  ' s  .HosE . -H r ,g  B r .  58  ( c i t i ng  H r ,  g  T r .  Vo l  .  3  ,  248 -
51  )  ;  Comp l  .  ' s  Pos t -H r ' g  Rep l y  t s r .  2  .  r  ag ree .  r t  i s  s i gn i f i can t
that  Respondent 's  increase in  d.umping correspond.ed.  to  the t ime
pe r i od  a f t e r  Mr .  G r i f f i t h , s  t e rm ina t i on  when  t he  BCHD,s
Env i ronmen ta l  Hea l th  D i rec to r  pos i t i on  was  vacanL ,  cons ide r ing  the
Envi ronmenta l  Heal th  Di rector  is  the one in  charge of  coord inat ing
p roper t y  i nspec t i ons .E /  Moreove r ,  t he  m id -ap r i : -  2oo2  i nspec t i on
repo r t s  and  the  Apr i l  11 ,  2002  B rown  Coun ty  Board  o f  Hea l th
mee t ing  m inu tes  re f l ec t  Responden t  admi t ted  to  dump ing  the
cumu la t i ve  1 .5  m i l l i on  ga l l ons  o f  sep tage  a t  t he  S i t e  as  i t
ex i s ted  on  Apr i l  l - 1  ,  2002 .  Comp l  .  Ex .  15 ,  L6 ,  24 .  Responden t
acted wi th  wanLon and reck less d isregard for  the consequences of
h is  act ions to  the safety  of  human heal th  and the envi ronment ,  and
fo r  t ha t  he  i s  cu ipab le .  Responden t , s  acknow ledged  a t tempts  to
have  Mr .  D ick  i nspec t .  t he  s i t e  a f te r  Mr .  D i ck  was  h i red  as  the
BCHD Director  o f  Envi ronmenta l  Heal th  in  December 20AI  and before
t - h a  A n r i ' l  a n n )  . i r - ^ ^ n F i ^ - n  r { n  n n F  F ^  1  . i  ̂  ^ , , 1 ^ - t - . i - lL I r e  A p r r  r  z u u z  r - I l . s p e c L r o n s  u v  r l v L  r r s v c r L c  r r r D  u u l y q u r r i t y ,

Comp la inan t ' s  co r respond ing  c i t a t i on  t o  Lg92  mee t i ng
minutes of  the Brown County Board.  o f  Heal th  is  i r re levant ,  as these
minu tes  p reda te  the  ex i s tence  o f  t he  con t ro l l i ng  fed .e ra l
regu la t i ons .  See  Comp l  .  , s  

. pos t  
-H r ,g  Rep ly  B r .  B -9  .

16/  Mr.  Gr i f f i th  was terminated as the BCHD Envi ronmenta l
Hea l th  D i rec to r  i n  Augus t  2001 ,  and  Mr .  D ick  d id  no t  rep lace  h im  in
th i s  pos i t i on  un t i l  December  2001 .  H r ' g  T r .  vo r .  r ,  202 ,  223 ;  H r ,g
r l a r  r r n l  ?  1 O ?

L J J .
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4 .

Acco rd ing  to  Mr .  A i s ta rs  tes t imony  conce rn ing  the  pena l t y
calcu lat ion,  when reducing the penal ty  f rom the s tatutory  maximum
of  $137 ,500  t o  t he  $60 ,000  reques ted ,  t he  Reg ion  cons ide red ,  i n t e r
a l - i a ,  Responden t ' s  s ta tus  as  a  sma l l  bus iness ,  Responden t , s
a l l eged  e f fo r t s  t o  comp ly  w i th  the  l oca l  Rod  and  Cover  P rac t i ces ,
and Respondent 's  c la im that  he was fo l lowingr  BCHD inst ruct ions
w i t h  r ega rd  t o  t r ench ing .  H r ,g  T r .  vo l .  2 ,  l - 81 -82 .  G i ven
Responden t ' s  cu lpab i l i t y  and  the  m i t i ga t i ng  fac to rs  fo r  such
culpabi l i ty  that .  the EPA al ready took in to account  for  i ts  penal ty
p roposa l ,  a  f u r the r  reduc t . i on  o f  t he  560 ,000  i s  no t  war ran ted .

Economic Benefit or Savings Resul-ting from the Violation

The Regr ion considered Respondent 's  economic benef i t  f rom non-
comp l iance  when  ca l cu la t i ng  the  $60 ,000  pena l t y  p led  i n  t . he
/ . n n ^ 1  -  i  - F  ^ r  l -  h n r r r r h  ' .  h o  P o n i  n n  r l i  r l  n n + -  a - ' l  ^ , , ' l  = F n  ^\ - \ J r t t I J - L d . - L r t L  r  c t l  - - - - * r - .  a r v : r ! v r r  s r v  a r v u  u c t - L U L l i a . L c :  c r r r  g X d C t  d O l l a f

amounL  f o r  t hose  sav ings .  H r ,g  T r .  vo I .  2 ,  84 -183 .  Tha t  i s ,  t he
$50 ,000  pena r t y  p ted  d i d  no t  spec i f i ca l l y  i nc l ude  an  economic
benef  i I  component ,  but  g iven the facts  d.eveloped.  at  the hear ing,
the  Reg ion  now a rgues  tha t  i f  i t  had  cons ide red  an  exac t  f i gu re
for  economic benef i t ,  an rncrease in  the penal ty  p led would have
been  wa r ran ted .  comp1 . ' s  pos t -H r ' g  B r .  5B -59 .  Spec i f i ca l l y ,  t he
Reg ion  a rgues  tha t  Responden t  avo ided  cos ts  o f  a t  l eas t  $27 ,000
th rough  h i s  non -comp l iance  w i th  the  pa r t  503  regu la t i ons ,  wh ich
wou ld  make  a  g rea te r  pena l t y  o f  $87 ,000  wa r ran ted .  comp l . ' s  pos t -
Hr ' g  B r .  58 -59 .  r  no te  tha t  t he  compra in t  was  neve r  amended  to
re f l ec t  t he  Reg ion ' s  new a rg -umen t .  A l so ,  r  am noL  i nc l i ned  to  use
th i s  i n fo rma t ion  a t .  t h i s  l a te  s tage  o f  t he  p roceed . ing  to  i nc rease
the  pena l t y  i n  t h i s  ma t te r .Z /

The genera l  "g foal  o f  economic benef i t  analys is  is  to  prevent
a  v io ra t .o r  f rom p ro f  i t i ng  f rom i t s  w rongdo ing . , ,  un i ted .  sLa tes  v .
Mun .  Au th .  o f  un ion  rownsh ip ,  150  F .3d  259 ,  263  (3 rd ,  C i r .  1998 )  ,
a f  f  ' g r  929  F .  supp .  800  (M .D-  Pa .  1 -996 )  .  Tha t  i s ,  t he  s ta tu t . o r y
fac to r  i s  oes igned  to  recoup  any  bene f i t  ga ined  as  a  resu l t  o f  a
v i o l a to r ' s  w rongdo ing  t o  " l eve l  t he  p l ay i ng  f i e l d . "  see ,  un i t ed
,Sba fes  v .  ATTegheny  LudTum Corp .  ,  366  F .3d  164 ,  168  (3d  C i_ r
2003) .  Fo r  exampre ,  a  v io la to r  may  ga in  economic  bene f i t  f r om
avo id ing  cos ts  o f  comp l iance  o r  by  ob ta in ing  a  compe t i t i ve
advantage over  s imi lar ly  s i tuated compet iLors when Lhe v io la tor  is
ab le  to  o f fe r  goods  o r  se rv i ces  a t  a  l ower  cos t ,  t he reby
inc reas ing  sa les  and  i t s  p ro f i t  marg in  ove r  t ime .  rn  re  B .J .

3 '  Unde r  40  C .F .R .  522 .2 j  ( b )  an  Admin i s t r a t i ve  Law  Judge  has
d isc re t i on  to  assess  a  pena l t y  d i f f e ren t  i n  amoun t  f rom the  pena l t y
p roposed  by  Lhe  comp la inan t ,  se t t i ng  fo r th  i n  t he  i n i t i a l  dec i s ion
the  spec i f i c  reasons  fo r  t he  i nc rease  o r  dec rease  based  on  the
evidence in  the record and in  accord.ance wi t .h  the penal ty  cr i ter ia
se t  f o r th  i n  t he  app l i cab le  Ac t .__
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Carney  rndus t r i es ,  r nc .  J  E .A .D .  L "7L i  2oB  (EAB L997 )  ( d i scuss ing
the t )pes,  imporLance,  and standards for  determinat ion of  economic
bene f i t ) ,  appeaT  d rsm: . ssed  as  moo t ,  200  F .3d .  L222  (9 th  C i r .  2000 ) ;
acco rd  un i ted  sLa tes  v .  sm i th f i eJ -d  Foods ,  rnc .  L9L  F .3d .  516 ,  530
(4 th  C i r .  L999 )  ( "As  pa r t  o f  t he  economic  bene f i t  ana l ys i s ,  t he
cour t  must  apply  an in terest  ra te to  determine t .he present  va lue
o f  t he  avo ided  o r  de layed  cos t s . ' , ) ,  a f f  , g  i n  pa r t ,  r ev ,g  i n  pa r t ,
972  F .  Supp .  338  (E .D .  Va .  L99 t ) .

As  the  Reg ion  h ig rh l i gh ted  i n  i t s  pos t -hea r ing  b r i e f ,  t he  EAB
has expressed the v iew that :

A compla inant  need not  demonstrate the exact
amount  of  economic benef i t .  en joyed f rom a
v io la t i on ;  a  reasonab le  app rox ima t ion  w i l l
su f f i ce .  f f  t he  reco rd  suppor t . s  a  pa r t i a l
economic benef i t ,  and t .he only  choice is
be tween  f i nd ing  a  pa r t i a l  economic  bene f i t  o r
none  aL  a l l ,  i t  i s , e r ro r  t o  f i nd  none .

rn  r e  B . J .  Ca rney  rndus t r i es ,  r nc .  7  E .A .D .  L i L ,  1 -73  (EAB  t99 j )  .
Economic  bene f i t . ,  as  a  whore ,  i s  d i f f i cu l t  t o  p rove .  Recogn iz ing
th i s  d i f f i cu l t y ,  cou r t s  have  he ld  tha t  ' ,  I t ] he  de te rm ina t i on  o f
economic benef i t  w i - l l  not  requi re an e laborate or  burdensome
pvidentiary showing. Reasonabl-e approximations of economic
benef i t  w i l -J  suf  f ice."  publ - ic  rn terest  Research Group of  New
Je rsey  v .  Fowe l_7  Du f f r yn  Te rm inaTs ,  I nc .  9L3  F .2d  64 ,90  (3d  C i r .
1990 )  ( quo t i ng  t he  l eg i s l a t i ve  h i s t o r y  o f  t he  CWA S .  Rep .  No .  99 -50
a t  25  (1995 )  ( emphas i s  i n  o r i g i na l ) ,  a f f , g  i n  pa r t ,  r ev ' g  i n  pa r t ,
720  F .  Supp .  1 -158  (D .  N . J .  l _989 ) .  See  Un i t ed  ^g ta tes  v .  Mun .  Au th .
o f  Un ion  Townsh ip ,  929  F .  Supp .  800 ,  806  (M .D .  pa .  1 ,996 )
(determinat ion of  economic benef i t  is  somewhat  speculat ive and the

na tu re  o f  t . he  fac to r  resu l t s  i n  imprec i se  quan t i f i ca t i on )  ,  a f  f  , d ,
150  F .3d  259 ,  263  (3 rd  C i r .  1998 ) .

At  the ev id.ent iary  hear ing i ,  EPA wi tness Mr.  A is tars  expressed
his  opin ion that  Responoent  saved.  anywhere f rom 522,  oo0 to  r t
I eas t .  S27 ,000  by  avo id ing  the  cos t  o f  comp l iance  w i th  the  pa rL  503
Subpar t  B  regu la t i ons ,  t he reby  i nc reas ing  h i s  p ro f i t s .E /  H r ,g  T r .
vo l .  2 ,  165 -66 .  No tab l y ,  t h i s  ca l cu la t i on  o f  economic  bene f i t
based on wastewater  t reatment  p lant  fees avoided d.oes not  take
into account  the cost  o f  haul ing septage to a wast .ewater  t reatment

7B/  These f igures represent  an approx imat ion devised f rom
tak ing the sum tota l  o f  what  i t  would cost  Respondent  to  proper ly
d i spose  o f  t he  esL ima ted  1 - ,092  l oads  o f  domesC ic  sep tage  he -  l an -d .
app l i ed  a t  t he  S i te ,  assumi -ng  a  t rea tmen t  p lan t  f ee  o f  $20  to  $25
pe r  l oad  o f  sep tag :e  accep ted .  

" ; ; g  
T r .  vo l  .  2 ,  L64 -67 .



p lan t . ,  i n  t e rms  o f  t ime ,  f ue l ,  and  t ruck  ma in tenance ,  o r  t he  t ime
val -ue of  money that  Respondent .  saved.  Addi t ional ly ,  the Region
persuasive ly  s tated in  i ts  post -hear ing br ie f  that  Respondent  may
have real ized an economic benef i t  by obta in ing a compet i t ive
advantage over  compet i tors ,  thereby increasing sa les and
p ro f i t s . a? /  Comp1 . , s  pos t -H r ,q  B : : .  60  ( c i t i ng  H r ,g  T r .  vo1  .  1_ ,  g4 -
95 ;  H r ' g '  T r .  vo l  .  2 ,  165 -66 ) .

To comply wi th  Par t  503 regulat ions,  Respondent  would have
had to expend money for  equipment ,  mater ia ls ,  t ime and labor .  Hr 'g
T r .  vo1 .  2 ,  160 -62 .  Add i - t i ona l l y ,  because  o f  t he  amoun t  o f
septage appl ied,  Respondent  was requi red to  spread septage over  an
a rea  l a rge r  t han  the  S i te  to  comp ly  w i th  the  annua l  app l i ca t i on
ra te  l im i t .  Spec i f i ca l l y ,  t o  comp ly  w ich  the  AAR f rom May  2000  to
Apr i r  2001- ,  Respondent  was requi red.  to  spread sept .age at  least
ove r  20  ac res ,  and  to  comp ly  f rom May  2001-  to  m id -ap r i l  200L ,
Respondent .  was requi red Lo spread septage over  at  least  36
acres.Q/  Even ignor ing the fact  that  t .he proper ty  dra ins to  a
s t ream t ransec t i ng  the  p rope r t y ,  Responden t , s  S i te  i s  no t  l a rge
enough for Respondent to have ever complied with the AAR for
domes t i c  sep tage  dev i sed  unde r  40  C .F .R .  S  503 .  j - 3  ( c )  .
Responden t ' s  P rope r t y  cons i s t s  o f  on l y  L6  ac res ,  occup ied  by ,
i n te r  aJ - i a ,  ove r  700  sc rapped  au tomob i l es .  Comp1 .  Ex .  9 r ,  15 ,  L6 ,
29 .  The re fo re ,  i n  add i - t i on  to  pu rchas ing  add i t i ona l  equ ipmen t ,
mater ia ls  and expending t ime and 1abor ,  Respondent  would have had
to  l ease  o r  buy  add i t i ona l  l and  to  comp ly  w i th  the  pa r t  503
regu la t i ons .  See  H r ' g  T r .  vo l .  3 ,  247  .  Responden t  cons ide red

l9 l  The  Reg ion  po in t s  to  Mr .  Gr i f f i t h ' s  t es t imony  tha t  e igh t  o f
the  ten  l i censed  sep tage  hau le rs  i n  B rown  Coun ty  d i sposed  o f
^ ^ ^ F - ^ ^  - !  ! 1 ^ ^  ^ f  ^ - ^ - - - - Lseprage  a t r  cne  c le rmonL  Coun ty  was tewa te r  t rea tmen t  p lan t .  H r ,g
T r .  vo l .  2 ,  216 .  The  Reg ion  add i t i ona l l y  h i g rh l i gh t s  Responden t , i
acknowledgnnent  of  the cost -compet i t ive naLure of  the septage
haul ingr  bus iness in  h is  b idd ingr  to  d ispose of  septage at  the
sa rd in ia  was tewa t .e r  t rea tmen t  p lan t .  see  comp l  . , s  Fos t -Hr ,g  B r .
N .18 ,  c i t i ng  comp l .  Ex .  39  ( " r  wan ted  920 .00  pe r  l oad  and  Don
wan ted  S25 .00  pe r  road .  Th i s  wou ld  have  g rea t l y  improve  the
s i tua t . i on  a t  my  dump s i t e  [bu t ]  t t l h i s  was  a  bad  bus j_ness
move g ' ]vr -nq my compet i t ion ward l0w a pr ice advantage " )

8c /  F rom May  2000  to  Ap r iL  2oo r ,  Responden t  app l i ed  a t  l eas t
232 ,200  ga l l ons  o f  sep tage  a t  t he  s i t e ,  whose  AAR has  been
de te rm ined  i n  th i s  p roceed ing  as  l -1 ,538  ga l l ons  pe r  ac re  pe r  yea r .
Thus ,  t o  comp ly  w i t h  40  C .F .R .  S  503 .13 (c )  du r i ng  t h i s  L ime ,
Respondent  was requi red to  spread the septage to over  at  least  20
ac res  (232 ,200  ga l l ons  pe r  yea r  +  11 ,538  ga l l ons  pe r  ac re  pe r  yea r
=  20 .1  ac res )  .  s im i l a r l y  f rom May  2001  to  m id -ap r i1  200 t ,  t b  comp ly
w i t h  40  c .F .R .  s  503 .13  ( c )  ,  Responden t  was  requ i red  t o  sp reaa  L r re
sep tage  t o  ove r  a t  l eas t  36  ac res  (423 ,000  g ra l l ons  pe r  yea r  +
l - 1 ,538  ga l l ons  pe r  ac re  pe r  yea r__=  36 . j  ac res )  .
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se t t i ng  up  an  add i t i ona l  l and  d i sposa l  s i
2001 ,  bu t  u l t ima te l y  chose  no t  t o  do  so .
v o r .  3 ,  I  l b .

f  o  ' i  n  t { i r - r h l  a n r l  f r n r r n l - r r  i  nr r r  r r ! Y r r 4 s r f s  v v u r r L y  r r r

Comp l .  Ex .  39 ;  H r ' g  T r .

Even i f  Respondent  were not  wi l l ingr  to  expend the costs
r a a r r r i r a r l  t - ^  a n m n - I "  ' . ' . i  r 1 - ,  F 1 - , .!  u \ 4 u r r  E u  L v  u u r r r r J r y  w r  L r r  L r r e  P a r t  5 0 3  r e g r u l a t i o n s  ,  h e  s t i l l  h a d
ano the r  a l t . e rna t i ve  ava i l ab le  to  h im  to  avo id  cwA l i ab i r i t y .
Respondent  could have s imply  chosen to d. ispose of  the domest ic
septage at  a  wastewater  t reatment  p lant  (e i ther  the Maysvi l le
p l an t  o r  C inc i nna t i  Me t ropo l i t an  sewer  D i s t r i c t  p ran t ) .  H r , g  T r .
vo l .  1 - , 36 -38 ;  H r ' g  T r .  vo l .  2 ,  L62 -64 ;  Comp l .  Ex .99 .  S ince
EPA's Jury 2002 Adminis t rat ive order ,  when Respondent .  was
undeniably  aware of  the Par t  503 regulat ions,  Respond.ent  chose to
pay  fo r  t he  cos ts  o f  hau l i ng  and  d i spos ing  o f  sep tage  to
wastewater  t reatmenc p lants  rather  than cont inu ing to  land apply
sep tage  a t  h i s  S i t e .  H r , g  T r .  vo l .  3 ,  245 -46 ;  Comp l .  Ex .  30 .
Such conduct  be l ies Respondent 's  t .est imony t .haL he "could have met
503 for  a  very ins ign i f icant  amount  of  money,  and could have
con t i nued  t o  dump ,  i f  t he l  eve r  wou ld  have  l known ]  o f  503 . "  H r , s
T r .  vo l .  3 ,  234 .

Thus,  even though Compla inant  d id  not  ca lcu late a speci f ic
do l l a r  amoun t  o f  economic  bene f i t  i n  ca l cu la t i ng  the  p roposed
penal ty ,  ev idence at  t r ia l  revealed Respond.ent  d id  acqui re an
economic benef i t  f rom noncompl iance.  This  revelat ion fur ther
demons t . ra tes  the  reasonab leness  and  app rop r ia teness  a  $60 ,000
pena l t y .

5. Other Matters as i lustice Requires

Responden t  pu ts  fo r th  a rgumen ts  conce rn ing  "oLher  ma tce rs  as
jus t i ce  requ i res , "  bu t  t he re  a re  no  add i t . i ona l  f ac t s  i n  t h i s
maLter  outs ide t .hose re levant  to  the s tatutory  factors prev ious ly
d i scussed  tha t  war ranL  add i t i ona l  cons ide ra t i -on  i n  t he  assessmen t
o f  a  pena l t . y .  I n  cons ide r i ng  t he  use  o f  t h i s ' , oLhe r  mac re rs  as
jus t i ce  requ i res "  f acLo r  to  ad jus t  a  p roposed  pena l t y  downward ,
the EAB has concluded that  th is  f ina l  s tatutory  penal ty  factor
should be used narrowly and far  f rom rout ine ly  in  t igrht  o f  the
breadth of  the other  fact .ors  .  rn  re Cata l - ina yachts,  rnc.  g
E .A .D .  I gg ,  2L6  (nae  Lggg ) ,  a f f , d  LL2  F .  Supp .  2d ,965  (C .D .  Ca l .
2000 )  .  r n  f ac t ,  t he  EAB has  spec i f i ca l l y  s t a ted  , ' t he  j us t i ce
fac to r  comes  in to  p lay  on l y  where  the  o the r  ad jus tmen t  f ac to rs
have  no t  resu l ted  i n  a  ' f  a i r  and  j us t ,  penar  t y . , ,  r d . .  ( quo t i ng  rn
re  spang  d  Co . ,  6  E .A .D .  226 ,  250 -51  (EAB  1gg5 )  ) .  He re ,  t he  use
o f  t h i s  f ac to r  i s  no t  necessa ry  because  the  app l i ca t i on  o f  t . he
Othe r  s ta tu to r r r  f ae i -n rq  h^S  no t  p roduced  a  man i fes t . I y  un juS t
pena l t y .



v. FINDINGS OF FACT

1.  Between.  May 2000 and mid-Apr i l  2002,  Respondent  land
app l i ed  domes t i c  sep tage  to  a  fo res t  w i thou t  i n jec t i ng
i t  be low  the  su r face  o f  t he  l and  i n  acco rdance  w i th  40
C .F .R .  S  503 .33  (b )  ( 9 )  ,  i n co rpo ra t i ng  i t  i n t o  t he  so i - l  i n
acco rdance  w i t h  40  C .F .R .  S  503 .33  (b )  ( 10 )  ,  o r  r a i s i ng
i r s  pH  i n  acco rdance  w i t h  40  C .F .R .  S  503 .33  (b )  ( ] 2 )  .

A l so  du r ing  tha t  t ime ,  Responden t  l and  app l i ed  domes t i c
sep tage  to  a  fo res t  du r ing  a  365 -day  pe r iod  i n  excess  o f
t he  annua l  app l i ca t j - on  ra te  es tab l i shed  i n  40  C .F .R .  S
503 .13  ( c )  .

3. A l  . q o  d r r r i  n r r  f  h . a t  l -  i  m a
L J t l l u ,

sep tage  to  a  fo res t  w i
f i ve  yea rs  i n fo rma t ion
t -  h o  n r n n  6 7  1 v 6 a n F  r r - i  a -v r r E  v ! v y  u !  v c v c : L q . L I \ J I l

n o r  i  n r l

Respondent  land appl ied domest ic
f h n r r l -  d a r r a ' l n n i n r ^ r  : n r f  r a l a i n i n n  F a r9 u q r r r r r r v  ! v !

on the n i t rogen requi remenL for
a r r a ) r ^ r n  f  h o r a  r l r r r i  n ^  2  ?  A q - Au*4  +3 r : ,  Jay

Also dur ing that  t ime,  Respondent  land appl ied domest ic
sep tage  to  a  fo res t  w ichou t  deve lop ing  and  re ta in ing  fo r
f i ve  yea rs  the  ce r t i f i ca t i - on  s ta temen t  se t .  f o r th  a t  40
c .F .R .  S  s03 .L t (A )  ( 6 ) .

A l so  du r ing  tha t  t ime ,  Responden t  l and  app l i ed  domes t i c
septage to a forest  wi thout  developing and reta in ing for
f i ve  yea rs  a  desc r ip t i on  o f  how the  vec to r  a t t rac t i on
reduc t i on  requ i remen ts  i n  40  C .F .R .  S  503 .33  (b )  ( 9 )  ,
( b )  ( l - 0  )  ,  o r  ( b )  ( 12  )  we re  mer .

VI. CONCLUSIONS OF LAW

Responden t  i s  a  "pe rson"  w i th in  the  mean ing  o f  Sec t i on
405 (e )  o f  t he  CWA and  40  C .F .R .  pa r r  503 .  33  U .S .C .  S
1345 (e ) ,  L362 (5 )  ;  40  c .F .R .  S  503 .9  (q )  .

Respondent  is  a  "person who appl ies sewage s ludge to the
Iand "  w i t h i n  Lhe  mean ing  o f  40  C .F .R .  S  503 .10 (a )  and .
t hus ,  i s  sub jec t  t o  t he  requ i remen ts  o f  40  C .F .R .  pa r t
s03.

Responden t  v i o l a ted  40  C .F .R .  S  503 .15  (d )  f o r  f a i l i ng  t o
comply wich the vector  a t t ract ion reduct ion requi rements
fo r  domes t i c  sep tage  unde r  40  C .F .R .  S  503 .33  (b )  ( 9 ) ,
(b )  (10 )  ,  o r  (b )  ( l - 2 )  ,  and  thus  Responden t  v io la ted
Sec t i on  405  (e )  o f  t he  CWA.

7 q



7 .

Responden t  v i o l a ted  40  C .  F .  R .  S  503  . 12  ( c )  f  o r  f a j _ l i ng  t o
comp ly  w i th  the  annua l  app l i ca t i on  ra te  fo r  domes t i c
septage under  40 C.  F.  R.  S 503 .  l -3  (c  )  ,  and thus Respondenc
v io l a ted  Sec t i on  405  (e )  o f  t he  CWA.

Responden t  v i o l a ted  40  C .F .R . .  S  503 .17 (b )  ( 4 )  f o r  f a i l i nq
to  deve lop ,  and  re ta in  fo r  f i ve  yea rs ,  i n fo rma t ion  on
the  S i te ' s  N i t rogen  Requ i remen t ,  and  t . hus  Responden t
v io la t .ed  Sec t i on  405  (e )  o f  t he  CWA.

Responden t  v i o l a ted  40  C .  F .  R .  S  503  .  17  (b )  (  6  )  by  f a i l i ng
to  deve lop ,  and  re ta in  fo r  f i ve  yea rs ,  t he  requ is i t e
cer t i f icat . ion s tatemenL,  and thus Respondent  v io la ted
Sec t i on  405  (e )  o f  t he  CWA.

Responden t  v i o l a ted  40  C .F .R .  S  503 .17  (b )  ( 8 )  f o r  f a i l i ng
F ^  x ^ . . ^ ' l  ^ *LU L reve rop ,  and  re ta in  fo r  f i ve  yea rs ,  a  desc r ip t i on  o f
how the vector  a t t ract ion reduct ion requi rements in  40
c .F .R .  SS  503 .33 (b ) (9 ) ,  ( b ) (10 ) ,  o r  t n f t r z )  we re  mer ,
and  thus  Responden t  v io la ted  sec t i on  405  (e )  o f  t he  cwA.

An appropr ia te and reasonable c iv i l  admin is t rat ive
pena l t y  f o r  Responden t ' s  v i o l a t i on  o f  Sec t i on  405 (e )  o f
t he  CWA,  and  i t s  imp lemen t i ng  regu la t i ons  a t  40  C .F .R .
SS  503 .15  (d )  ,  503 .1 -2  ( c ) ,  and  503 .L7  (b )  ( 4 )  ,  ( 6 ' )  ,  and  (8 ) ,
i s  $60 ,000 .  33  u .S .C .  S  13 i - 9  ( s )  ( 2 )  (B )  .

ORDER

Respondent  Roger  Barber  d. /b /a Barber  Truck ing is
assessed  a  c i v i l  admin i s t ra t i ve  pena l t y  i n  t he  amoun t  o f
s60,000.

Payment  of  the fu l l  amount  of  th is  c iv i l  penal ty  shal l
be  made  w i t h i n  t h i r r y  ( 30 )  days  o f  t he  e f f ec t i ve  da te  o f
the  F ina l  Orde r  by  submi t t i ng  a  cash ie r , s  check  o r
ce r t i f i ed  check  i n  t he  amoun t  o f  960 ,000 ,  payab le  t o
"T reasu re r ,  Un i ted .  S ta tes  o f  Amer i cd , , ,  and  ma i l ed  to :

EPA Regrion 5
A t tn :  Reg iona l  Hear ing  C le rk
P .O .  Box  70753
Ch icago ,  I L  60613

A  t r ansm i t t a l -  l e t t e r  i den t i f y i ng  t he  sub jec t  case  t i t l e
and  EPA docke t  number  (CWA-05-2005-0004) ,  as  we l l  as
Respondent 's  name and address,  must  accompany the check

BO

1_.

2.
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I f  Responden t  f a i l s  t o  pay  the  pena l t . y  w i th in  the
p resc r ibed  s ta tu to ry  pe r iod  a f te r  t he  en t r y  o f  t he
Orde r ,  i n te res t  on  the  c i v i l  pena l t y  may  be  assessed
U.S .C .  S  3717 ;31  C .F .R

3 l
s  901 .9

e@E@+
Th is  Orde r  cons t i t u tes  an  In i t i a l  Dec i s ion  as  p rov ided  i n

Sec t i on  22 .1 ,7  ( c )  o f  t he  Ru les  o f  p rac t i ce ,  40  C .F .R .  S  22 .17 (c ) .
Pu rsuan t  Lo  Sec t i ons  22 .2 j  ( c )  and  22 .30  o f  t he  Ru les  o f  p racL i ce ,
40  C .F .R .  SS  22 .21 (c \  and  22 .30 ,  t h i s  t n i t i a l  Dec i s i on  sha l l
become the F inal  order  of  the Agency unless an appeal  is  f i led
wi th the Envi ronmenta l  Appeals  Board wi th in  th i r ty  (30)  d.ays of
serv ice of  th is  Order ,  or  the Envi ronmenta l  Appeals  Board e lects ,
sua  spon te ,  t o  rev iew  th i s  dec i s ion .

Barbara A. Gunni
Adminis t rat ive Law,Judqe

D a t e d :
Wash

1
h ^ F ^ h  n  nr r v u v r r ,  u . w
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